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NOTICE TO ELEAD
To Plainuffs:

Yau are hereby rotified to filz & written rcsponse to
the enclosed Preliminary Objections within twenty (20) days
Fomm scevice hereof of 3 judgment may be entcred against you.

lplur 9. Nobwerlon
Cynthis J. Schoeider
Attorn ey for Defendants

CENTER FOR LESBIAN AND GAY CIVIL RIGHTS
By: Cynthia J. Schneider (L.D. No. 77882) '
Leonore F. Carpenter (I.D. No. 86767)
1211 Chestnut Street
Philadelphia, PA 19107 Attorneys for Defendants
(215) 731-1447 Robert Seneca and Stephen Stakl

IN THE COURT OF COMMON PL ZAS OF BUCKS COUNTY, PENNSYLVANIA
CIVIL D} VISION - EQUITY

REP. ALLAN EGOLF, REP. GIBSON C.

ARMSTRONG, REP. MATTHEW E. BAKER,

REP. THOMAS C. CREIGHTON, REP.

GORDON DENLINGER, REP. STEPHERNM R.

MAITLAND, REP. DARYL METCALFE. REP.
MERLE H. PHILLIPS, REP. SAMUEL E. :
'ROHRER, REP. JERRY A. STERN, REP KATIE :
TRUE, REP. THOMAS F. YEWCIC, AND
CREATIVE PULTRUSIONS, INC,,

Plaintiffs, No. 2004-3160-28-5
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PRELIMINARY OBJECTIONS OF DEFENDANTS
ROBERT SENECA AND STEPHEN STAREL
TO PLAINTIFFS’ COMPLAINT
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Pursuant to Rule 1028 of the >ennsylvania Rules of Civil Frocedure, Defendants
Robert Seneca and Stephen Stahl (“Defendaats™), by their undersigned counsel, preliminarily
object to Plaintiffs’ Action for Declaratory Judgment - Complaint. In. support of these

Freliminary Objections, Defendants state as follows:

1. The present Complait is brought under the Declazatory Judgments Act,
42 Pa.C.S.A. §§7531-41, by welve membe:'s of the Pennsylvania Legislature who “voted far” ot
“support” Pennsylvania’s Defense of Marriige Act, 73 Pa.C.S.A. § 1704, and Pernsylvania’s
Marriage Law, 23 Pa.C.S.A. § 1102, as well as Creative Pultrusions, Inc., 2 private corporation
that has alleged only that “its benefits packiige that cover [sic] spouses will be greatly expanded
by allowing a new clase of individuals to ‘riary’ each other.” Compl. 17 1-3, 9-10.

2. In their Complaint, Jlaintiffs seek a declaration “tnat Pennsylvania’s
Defense of Marriage Act, 23 P2.C.S.A. § 1704, and the rest of Pennsylvinia’s Marriage Law,
specifically 23 PaC.S.A. § 1102, are constitutional under both the Federal and state constitutions
even though they do not allow same-Sex couples to marry.” Compl. 2t g 9 (“Wherefore”
clause). |

3. Defendants Robert eneca and Stephen Stahl are two individuals who,
Plaintiffs allege, “appeared before Bucks County Register of Wills, Barbara G. Reilly for a
marriage-license application” and “were refused an application.” Comgl. § 12-13. Plaintiffs do
not allege that Defendants have taken any further legal action on their application.

4. This Court should grant Defendants’ Preliminary Objections and dismiss
Plaintiffs’ Complaiﬁt because the Complaint fails to state a claim under the Declaratory

Judgments Act, 42 Pa.C.S.A. §§ 7531-41, because it seeks an advisory ppinion by failing to state
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2 claim that is ripe for adjudication, is justicieble, or presents an actual case: or controversy, and

vecause Plaintiffs lack standing.
5. Defendants also move to strike paragraphs 27 through 31 of the Complaint

because such paragraphs contain scandalous ind impertinent matter and improperly cast 2

derogatery light on Defendants.

FIRST PRELIMINARY OBJECTION
Plaintiffs’ Complaint Fails to Staie a Claim That Is Ripe for Adjudication,
That Is Justiciable, or Presints an Actual Case or Controversy
Demurrey - Rule 1028(a)(4)

6. Defendants incorporate by reference paragraphs 1 tirough S above.

7. Plaintiffs’ Complaint has failed 10 state a claim under the Declaratory
Judgments Act, 42 Pa.C.S.A. §§ 7531-41.

8. The Declaratory Judgment Act, 42 Pa.C.Sn.A. §§7531-41, does not allow
legislators who have passed legislation to maintain an action to obtain “a judicial pronouncement
upon the constitutionality of [their] own volumtary enactment.” Township of Whitehall v.
Oswald, 161 A.Za 348, 349 (Pa. 1960).

9. Moreover, no facts hive been pled by Plaintiffs to demonstrate that a real
case or controversy exists, or that this action is ripe or justiciable. Rather, Plaintiffs have
improperly sued in anticipation of litigatior and events that may never occur. See Gulnac v. S.

Butler County Sch. Dist., 587 A.2d 699, 70| (Pa. 1991).

10.  Under Pennsylvania law, statutes such as Pennsylvania’s Defense of

Marriage Act, 23 Pa.C.S.A. § 1704, and Peansylvania’s Marriage Law, %3 Pa.C.S.A. § 1102, are

presumed constitutional. Commonwealth. McCafferty, 758 A.2d 11535, 1160 (Pa. 2000).
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Plaintiffs have not alleged that this usual pre surnption of constitutionality aftaching to state

statutes does not apply here.

11. Moreover, under Pemisylvania law, & party may obtain a declaratory
judgment only when there is a real controversy, and 2 trial court may not -each & constitutional
issue when doing so would, as in the present case, have no practical effect on the parties.
Gulnac, 587 A.2d at 701,

12.  Plaintiffs have not al eged that Defendants have talcen any legal action to
vindicate any rights they may have or that DDefendants have taken any steps to infringe upon any
legally-protected interesté Plaintiffs may heve.

13.  Plaintiffs have not alleged that any suit or challenge has been brought, cr
that any court has decjared Pennsylvania’s Defense of Marriage Act, 23 Pa.C.8.A. § 1704, and
Pennsylvania’s Marriage Law, 23 Pa.C.S.2.. § 1102, unconstitutional under the state or federal
constitutions.

14. Plaintiffs have mere y alleged that Defendants “w sh[] to have a legally
recognized marriage,” Compl. § 11, “appeured before Bucks County Register of Wills, Barbara
G. Reilly for a mamiage license,” Compl. 112, were “refused an applicaion because they are
o men,” Compl. § 13, and have stated that “they plan to challenge the denial of the license in
court,” Cornpl. § 17, as unconstitutional urder both the federal and state constitutions, Compl. 4
18.

15.  Moreover, Creative Pultrusions’ allegations that its benefits package that
cover [sic] spouses will be greatly expandi:d by allowing a new class of individuals to ‘marry’
each other,”” Compl. 1 10, is “merely antic patory, speculative and too remote 1o support its claim

of direct and immediate harm,” Pennsylvania Dental Hygienisi‘s ' Ass'n v. Srate Bd. of Dentistry,
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672 A.3d 414, 417 (Pa. Commw. Ct. 1996), and fails to identify or describe with any specificity

how any supposed harm would occur.

16.  Plaintiffs seek an advisory opinion and have therefore as a matter of law
failed to state a claim that is ﬁpe for adjudication, is justiciable, or presents an actual case or
controversy.

WHEREFORE, Defendants respectfully request that the Comp!aint be dismissed
for legal insufficiency because the Complai it fails to state a ¢claim under the Declaratory
Judgment Act, and seeks an advisory opinicn by failing 10 state a claim that is ripe for

adjudication, is justiciable, or presents an actual case or controversy.

SECOND PRELIMINARY OBJECTION
Plaintiffs Lack Standing to Bring the Present Aciion
Demurrer — Rule 1028(a)(4)

Lack of Capaciy to Sue - Rule 1028(2)(5)

7. Defendants incorpor e by reference paragraphs 1 though 16 above.

18. Plaintiffs Egolf, Amstrong, Baker, Metcalfe, Phillips, Stem, True, and
Yewcic (Plaintiff Legislator Group 1) allege that they voted for or, if they were not legislators at
the time, later supported 23 Pa. C.S.A. §§ 1 102, 1704, and have an interest “in the will of the
legislature being upheld.” Compl. {9.

19. Plaintiffs Creighton, Denlinget, Maitland, and Roarer (Plaintiff Legislator
Group 2) have alleged that they voted for cr, if they were not legislators at the time, later
supported 23 Pa.C.S.A. §§ 1102, 1704, Comnpl. § 2, but have not alleged any interest.

20.  Under Pennsylvania law, in order to have standing, Plaintiffs must assert
and show an adverse effect on a direct and substantial interest in the outcome of this action and a

sufficiently close causel connection betwetn the matter at issue and their asserted injury so that



Wb/ 15/ 20k

Ll e < e
4 210441002449 LENIER ULVl MLan1D FeRUc W0/ L e

Plaintiffs’ interest in the action is immediate rather than remote or speculztive. Wm. Penn
Parking Garage, Inc. v. City of Pittsburgh, (146 A.2d 269, 286 (Pa. 1975). Wil v. Beal, 363 A.2d
876, 879 (Pa. Commw. Ct. 1976). Persons 1ot adversely affected or aggrieved in any way by the

matter at issue or who assert only the abstrazt or common interest of the public have no standing

to obtain a judicial resolution of a matter. Vm. Penn Parking Garage, 346 A.2d at 280-82.

21.  Neither Plaintiff Leg slator Group 1 nor Plaintiff L egislator Group 2 has
alleged any direct, substantial, and immediite interest that has been adversely affected by
Defendants. “So long as [a stawte] is unqu sstioned, its constifutional validity rernains
established” and Plaintiff Legislators are *t herefore, without standing to invoke the jurisdiction
of [the Court] for the purpose of having the constitutionality of [the starute] adjudicated in a
declaratory judgment proceeding.” Towns.tip of Whitehall, 161 A.2d at 349,

22. Furthermore, Pléintiff Legislator Group 1’8 stated interest in having the
will of the legislature upheld is not as a mz1ter of law a sufficient basis upon which it can assert
standing. Rather, after “votes which they iire entitled to make have been cast and duly counted,
their interest as legislators ceases. Some ¢ ther nexus must be found” to provide legislators with
standing to litigate in support of the effect veness of legislation for which they voted. Wilt, 363
A.2d, at 881.

23.. Plaintiff Creative P sltrusions has alleged that it 1as standing as a private
business based on the possibility ofits benefits package being “greatly zxpanded.” Compl. §10.

24, Plaintiff Creative Pultrusions, as a private business, has failed to allege
any direct, substantial, and immediate intrest in this litigation. See Wi, Penn Parking Garage,
346 A.2d a1 286. Instead, the only harm it alleges is “anticipatory, speculative and too remote”

to support standing. Pennsylvania Denta' Hygienists' Ass'n, 672 A.2d at 418.
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2S. Plaintiff Creative Pulrusions has also alleged that 't has standing as a
taxpayer based on the «additional state spending required to give benefits to 2 new class of
‘married’ individuals.” Compl. 10.

56.  Plaintiff Creative Pultrusions, asa taxpayer, has feiled to allege a
sufficient basis for taxpayer standing. See .ipplication of Biester, 409 A.2d 848, 851-52 (Pa.
1979); Wm Penn Parking Garage, 346 A.Zd at 286.

WHEREFORE, Defendants respectfully request that the {Jomplaint be dismissed

because Plaintiffs do not have standing to «eek a declaratory judgment in this action.

THIRD PRELIMINARY OBJECTION
Motion to Strike Scandalous and T pertinent Matter in Paragraphs 27 Through 31
Inclusion of Scandalous 01 Impertinent Matter - Rule 1028(2)(2)

27 Defendants incorpo ate by reference paragraphs through 26 above.

»g. Pursuant to P2 R.C.P. 1028(2)(2), the Court may strike scandalous and
impertinent matter from a complaint.

29. Allegations are scandalous and impertinent if they are immaterial or
inappropriate to the proof of a cause of ac1on or improperly casta derogatory light on a party.
Common Cause/Pennsylvania v. Commor wealth, 710 A.2d 108, 115 (Fa. Commw. Ct. 1998);
Dep'’t of Environ. Resources v. Peggs Run Coal Co., 423 A.2d 765, 769 (Pa. Commw. Ct. 1980).

30. Paragraphs 27 through 31 of Plaintiffs’ Complaint contain conclusory
allegations that are improperly designed 10 cast a derogatory light on Cefendents and upon same-
sex couples generally and, are immaterial and inappropriate because they do not provide a
rational basis for the constitutionality of “enngylvania’s Defense of Marriage Act, 23 PaC.S.A. §

1704, and Pennsylvania’s Marriage Law, 23 Pa. C.S.A. § 1102, and therefore should be stricken.
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WHEREFORE, Defendants r sspectfully request that the Court strike paragraphs

27 through 31of Plaintiffs’ Complaint as scandalous and impertinent.

Respectfully submited,

Cimthia J. Schneider (D. No. 77882)
Leonore F. Carpenter (I.D. No. 86767)
Center for Lesbian and Gay Civil Rights
1211 Chestmut Street

Philadelphia, PA 19107

(215) 731-1447

Peter S. Greenberg (1.D. Nec. 12562)
Mark A. Momjian (1.D. No. 4821 &)
Jennifer A. Diamantis (I1.D. No. 84486)
Linda Alle-Murphy (1.D. No. 91543)
Schnader Harrison Segal & Lewis LLP
1600 Market Street, Suite 3600
Philadelphia, PA 19103

(215) 751-2000

Malja Brink (.D. No. 86749)
ACLU Foundation of Penr sylvania
P.0. Box 1161

Philadelphia, PA 19105

(215) 592-1513, ext. 119

Susan Frietsche (I.D. No. 65240)
Women's Law Project

Western Pennsylvania Off.ce
345 Fourth Avenue, Suite 904
Pittsburgh, PA 15222

(412) 227-0301
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David S. Cohen (1.D. No. 881 1)
Lauren L. Serrentino (I.D. No. £9598)
Women's Law Project

125 South Ninth Street, Suile 300
Philadelphis, PA 19107

(215) 928-9801

Attorneys for Defendants
Robert Seneca and Stepher: Stahl
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CERTIFICATE OF SERVICE

I, Linde Alle-Murphy, herety certify that on this/ /__ day of June, 2004, 1

served a true and correct copy of the foregcing Preliminary Objections of Defendants Robert

Seneca and Stephen Stahl to Plaintiffs’ Coinplaint by U.S. Fixst Class Mail, postage prepaid,

upon the following:

Randil] L. Wenger, Esquire
Clymer & Musser, P.C.

23 North Lime Street
Lancister, PA 17602-2912
Atior 1ey for Plaintiffs

206{ M' 7&.—.4./"7

Linda Alle-Murphy
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