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INTROTHUCTION

OKLAHOMA’S MARRIAGE LAWS FOLLOW UNIVERSAL
HISTORICATL TRADITION

The history and teadition of marriage refutes the claim that mariage ean embrace the
union of persons of the sane sex. Rather, marriage as reficeted in our nation’s history and
Oklrhoma law has # meaning and logic that has roots cmbedded deeply inthe Mundamental
concept that mamiage is the union between one man and onc woman.

The question of this case is whether same-sex couples can demand recognition from
the state thai prefers nol Lo give it.

PROTOSITHIN I
ALL KNOWN SOCTETIES HAVE RECOGNIZED MARRIAGE—IT
EXISTER LONG BEFORE HOMOSEXUALITY WAS A STATUS A N HAS
ALWAYS BEEN EXCLUSIVELY ITRTEROSEXUAL

Tn its decision invalidating the sodomy law of Uhe State of Texas, the ULS. Supremc Court
noted recent scholarship demonstrating that “ihe concepd of the hrmosexual as a distinel
calcpory of person did not emerge until the Jate 19th century,” Lewrenee v, Texas, 539 115,
558, 368 .(ED{}E) (citing 1. Katz, The hrvention of Teterosexuality 10 {1995); 1. D.Emilio &
E. Freedman, Intimate Matiers: A Hislory of Sexuality in America 121 {2d cd. 1997)).

Tt hardly needs saying thal marriage cmerged as a aocial institution long before that point,
The .dcﬁniLinn of marriage as the union of a man and a woman itsel [ gocs haek farther than
our midern understanding o1 scxual r_nricntmi;:m as a clissification. A peonp of seholars
reconily pointed oud; “Al least since the beginning of recorded history, in all the flourishing '
varielics of uman eultures docwmented by anihropologists, marriage has heen a vniversal
human institution.” William J, Thoherty, William A, Galston, Norval D.(Glenn, Johty Goliman

et al., Why Mariage Maters: Twenty-One (onclugions from the Social Sciences -2



{Tnstitute for American Valucs) (2002). In a recent hook, David Rlankenhorn said: “In all or
neatly all inmpan socictics, marriage is socially approved sexual intercourse hetwect a
woman and a man, conceived both as a persenal relationship and as an institution, primarily
such that any children resulfing from the union arc undersiood Lo he—emotionally, morally,
practically and lepally afliliated with bath of the parents.” The Future of Marriage 91 (2007).

Same have supgested thal various cullures have given some recognition o same-sex
unions, in the past. See William N, Eskridge, T, 4 History of Some-Sex Marriage 79 VaAL L.
REv. 1419 (1993). This author, however, notes that the cvidence he cites is “cpisodic and
[rapmentary” and reveals that in the “maodern period” soctely has penerally “suppressed
srme-sex mamiage.” Id ot 1435-1436, A review of these hisiorical agsertions strongly rchats
ihe claim for a historical practice of same-sex marriage and notes that the adduced evidence
is more equivocal (when nol downright contradictory). Peter T.uhin & Dwight Dunean,
Foltow the Footnote or the Advocate as Historian of Same-Sex Marringe 47 CATL UL L.
R, 1271 (1998},

T the United States, the original ihirleen colonics and all of the states inharited e
definilion of marrage as the union of 2 man and a woman from Knglish law. Charles P.
Kindregan, Tr., Same-Sex Marriage: The Cultural Wars and the Lessons of Legal Histary 38
Fas. L. Q. 427, 430 (2004) (“Hven though many colonies were established by religious
dizsonters and ecclesiastical eourts based on the Church ol England model were rare, ihe
colonics, nonethcless, imported most of the substantive law of marriage crealed by the
English Church and iis ecclesiastical courls. Thus, the civil law reflecied the religions
Fnglish view ol marriage as a permanent Ionogamaous union of one man and onc woman.™)

The English “inherited traditions refating to marriage [rom three major soarecs: [tom Roman



law, fTom Judaco-Christimm tradilion, and Grom Germanic socicly.” CONOR MOCARTITY,
MARRIAGE iN MEDIEVAL FNGLAND & (2004). Tiven more ancient history illustrates male- -
female marriage as a common clement in diverse socictics from Mesopotamia, India, cte. See
tan Knappert, The Family in Arfiguity in THE PAMILY TN GrLonal, TRANSITION 29 {Gordon L.
Anderson, editor, 19973, One schalar notes that “[m]arrizge was a firmly eslablished
insttioiion when reeorded Iiistory began a few thousand }fcn'rs auo, and we can only specalale
om it3 origing.” I3IERNARD T TvIl:l{é'n-;m._ LovE, SEX AND MarRIAGE T]-ER.DI_.'IGT[ Ti: AGES 10
(1974}, Another says: “Marriage, as the socially recognized linking of a specific man o a
specific waman and her ofspring, can be found in all socictics.” G, ROBINA QUALE, A
HisTory oF MaRRIAGE SYSTEMS ([98R).
Dklahoma law haa rocognized hoth the tradition of marfage and its limitalion to people
of the opposite sex. Tn Mueggenhorg v, Walling, the Oklahoma Supreme Court noted that:
Ancient canon law, which congisted of he deerces of the various popes was ihe
hasis of malrimoenial Jaw in Lngland, Belore the Council of Trent (Trident in Latin}
1563 canon law required no ceremany or relipious sacrament for a valid marriage.
The canon and civil laws adminisicred in the ccelesiastical conrts of England were
bromzht from England to this side of the Atlantic and have heen reccived as a part of
Oklahoma lasw.
Mhuesoenhorg v Walling, 1992 OK 121 n. 1, 836 P.2d 112 (citing Reaves v, Reaves, 15 QK
240), 82 P. 420 (Okla. 1905)). Oklahoma case law and stainies recagnive the long held norm
that marriage is between a man and a woman. For example, the Oklahoma Supreme Courl
held that * ¢ Marriage’ ns at common Jaw creates the status ol hushand and wife under the
law of this state. Whenever the minds of (he partics meel in a common consent (hereto, the

marringe immediaicly arises. Tiis a contract between the man and woman ... 2 Mudd v,

Perry, 108 OK 168 (syllabus), 235 P.479 (Okla. 1925) (cmphasis added). Oklahoma statules



eoverning marriage state that “[alny unimarried person who is at least eiphteen (18) years of
age and not olherwise disqualified is capable of contracling and consenting to martiage ﬁ-‘i th
a person of the opposite sex.” Okla. Stat. Tit. 43 sec. 3(A) {emphaszis added).

The history of marriage demonstrates that non-recognilion of same-sex marriages docs
ned stem from a particular religious tradition; il is aniversal, Fven sccular and aggressively
atheist regimes (like Soviet Russia} have never recognized same-sex martiages. "The cultnral
practices of human socielies are remarkably varied including thosc relaled to mariinge, Some
culiures favor endogamy: others prohibit il. Some societics condone polygamy; oibers forbid
iI. It is particularly notewarthy, then, when all societies adhere to some norm. In such cascs
there is prohably a good reason for that norm, a reason so strong that a socicly that
abandoned that norm would probably suffer serious damage. As the next scction will
desetibe, the impaortance of enc.nuraglng_r_ the traising of children by their biological parents
explaing the exclusively heteroscxual focus of marriage in all spcichics in history.

PROPOSITION T1
MARRIAGE 18 NOT A PURELY LEGAL CONSTRUCT, ITS ROOTS ARE IN
SOCTETY AND RELIGION AND CANNOT B UNDERSTOOD AS INTENDING
TO DISCRIMINATE AGAINST ANY GROUT

As the history above indicates, marriage is not a purcly legal construct. As Professor
Richard Garmelt points oniz “The law no more ‘creates’ the family than ihe R.ule; Against
Perpetuitics :ureaie;s" dirt.” Richard W, Garnelt, Taking Picrce Seriously: The Jiamily,
| Religims Feucation, and Harp to Children 70 NOTRE DAME L. Rev. 103,114 note 29
{2000). Tn reference to the history of marriage, Professor F.C. Del oste nolss 1].1.'311,' the stale
eannol “claim ownership™ over marriage:

[TThe Facts are these: (a) prior Lo the thirleenth century, when the Churel
finally managed lo take control of it, marriage was an entirely social prachice,



(b} marriage onty becanic a sacrament in 1439; and ¢} the Catholic Chorch

anly began requiring the altendance of a pricst for a valid mamiage in 1363,

afier the Reformation. The siate came to marriage even later than did the

Church. Trdeed, Tt was not until 1753, wilh the passage of Lord TTardwicke™s

Marriage Act, ihal ihc British stale became a significant player in the joining

iogcther of men and women as husbands and wives. I.C. DeCoslc, Courting

Leviathan: Linited (Geversunent and Social Freedom in Reference re Same-

Sex Mearriage, 42 ALBORTA Lo REV. 1099, 1112-13 (2005} {citation omilled).

Ratlicr, marrisge has developed in socicty and only later been exiended legal
recognilion and regulation, Neither the social institution of marriage nor s later lepal [orms
can he understood as & vehicle for promoting, discrimination against discrete classes of
people, Marriage has always boen primanly about inclugion in the service of fulure
grnerations.

The scholars’ starement cited above noles that, “[a]s a virtually universal human idea,
marriage is ahout the reproduction of children, families, and society. . . . MAaTTILEES ACTOss
socicties is a publicly acknowledged and supporied sexnal union which creates kinship
abligations and sharing of resources hetween men, women, and ihe children that thetr scxual
nnion may produce.” William ). Doherly, Willfam A. Gatston, Norval D.(Glenn, Tohn
Grotiman e al., Wiy Marriage Matters: Twenty-One Conclusions from ihe Social Sciences 8-
9 (Tnstilute for Americhn Vatues) (2002}, English philosopher Rogrer Scruton says, “Tnp ol
obscrved socielies some form of martiage exists, as the means whereby the work of onc
sencralion is dedicated to the well-being of the next.” Roger Scralon, Saerifege and
Saerament i T1E MEANING OF MARRIAGE 5 (Robert P, Georpe & Jeun Bethke Elshitain, ods.,
2006).

Prafessor Geovge Dent explaing: *The law has traditionally been concerned with

marriage beenuse of the need o help children.” George W. Dent, Ir., “How Dines Sarme-Sex



Marrfage Threafen You? " 39 RUTGERS L. REV. 233, 249 (2006). Marriage scholar Majgie
Galtagher elaborated:

Hisiorically, the reason maitiage exisis as a Jepal insiitittion is clear. A

virlually tminderrupled series of botl lower comnt decisions and Supreme Courl

decisions unti] quite recently affinmed the primary purpose of marmage as o

legal institniion is 10 manage the sexually-based phenomenon known s

“procreation.” This is not quife the same as saying “mmriage s in order Lo

prischice children.” Marriage is not a faciory for childbearing. Marrage cxisted

to cncourage men and women o creale the next generaiion in the right context

and simmulaneously 1o discourage the crealion ol children in other contexiz—-

out of wedlock in fatherless homes, The reason marriage was singled out for

spectdl legal afiention is that it is the only human relationship that can hoth (a}

produce the next generaiion of bahies and (I} connect ihose babics to boih

Uit mother and lather. Maggrc Gallagher, (Hfow) Wil Gay Marviage Weaken

Marriage as o Social fnstitwtion. A Reply to Andrew Koppelmaon 2 1L ST,

Ticndas .10 33, 43-44 (2004 (cilations amilted).

Some will elaim, of course, that the recognilion ol marriapes involyving inferiile
couplcs belics the child-centered ralionale tor sale regulation of marriage. 10is impotaint to
note that the lnw ofien employs broad categories rather than making individual distinetions.
For example. the age al which one may vole or drive a car is selected on the basis of general
patterns of maturation, not on each individual*s development, In the same veii, it makes
sense for the Iaw 10 recognive all marriages between opposile-sex couples rather than to
malke individual detemminstions of reproductive capacity (or inlent). First, ihe ability to bear
chitdren often cannot be ascertained withoul an mvasion of the body that would grossly
vinlale our socicly’s notions of human dignily. If the absiac/e iz infent not to bear cluldren, a
couple may still change its mind of creats ther accidentally. Even then a medicul
determination could be wrong: couples told ihey can’t have children still often manape o do

so. Tn short, auy real effort io exclude inferiile opposiie-sex couples from marriape wonld be

complicated, cxpensive and error-prone. Additionally, men and women who marry cven



without the abtlity {0 have children iogzether are, as a resull of observing their marriare vows,
nat ercating children with others 1o whom they are not marricd.

Nome ol {hese Iung—rémgnizcd puipascs of marriage, it should be noted, has anyihing
10 do wiil disadvanisging any pevson or group of person hecmmé of their erieniation.
Marriape has been recopnized as a social instiludion not because of whom it excludes hol
beeause it brings togelher men and women to form slable unions that provide the optimal
environment for raiging the children their umon may produce. The definition of imarriage as
requiring an apposite-sex relationship is nol cven related o a soctety’s treatment ol same-sex
sevual acls, Some socielies have loleraled and even eondoned homoscxval acls in cerlain
cases while 51l retaining the understanding o marriage as the union of a man and a woman.

CONCLUSION

Marriage has long played a vital role in ﬂ(}ci.l’.:t}’ as a universal soeial institution that
provides the inestimable benefil o' a hushand and wife commitied to one another and 1o the
children they may create.

The near iniversal and continuous understanding of marriage throughont recorded
history ealls, al least, for preat caulion i considering its redehnition.

Anzicus respeetfully urges this court lo defer to the inherited understanding of

marriage as the vnion of a man and a woman by aflirming the decision of the trial court.

Respectindly subimitted,
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