














2. DIVORCE IS A REMEDY APPROPRIATE ONLY FOR MARRIAGE AND,
THUS, INAPPLICABLE IN THE INSTANT CASE. :

Divorce is not a separate cause of action. It does not exist in a vacuum and is
not a' legal vehicle to sever all human relationships. Yet, divorce is a special kind of
remedy for a special kind of contract—marriage. Contractual remedies are only granted
by courts where there exists a breach or breakdown of an underlying, valid contractual
duty. While one may file a lawsuit and request the remedy of divorce, the underlying
cause of action is one in contract. Thus, to look at divorce is to look at marriage and
this is a fact that cannot be ignored or overlooked by this Court.2?

Additionally, the existence of an underlying valid marriage in an action seeking
divorce is imperative because the state is itself a party to the lawsuit. Eggers v. Olson,
1924 OK 856, 231 P. 483 (1924); Ross v. Bryant, 1923 OK 562, 217 P. 364 (1923).
Unlike other civil actions, the state is an interested party that seeks the preservation of
the marital status. See Matter of Estate of Allen, 738 P.2d 142, 145 (Okla. 1987)
(citing Coachman v. Sims, et al., 36 Okla. 536, 129 P. 845, 847 (1913)). “Marriage is a
social status which the state has a right to control.” Ross, 1923 OK at 562, 217 P. at
364. In other words, Oklahoma is not required to accept or dissolve any relationship or

arrangement presented to it that is inappropriately labeled a “marriage.”

29 Oklahoma law expressly contemplates the remedy of divorce as one only from the contractual
bonds of marriage. See Ray v. Ray, 136 P.3d 634, 637 (Okla. 2006); Swearingen v.
Swearingen, 54 P.3d 120, 121 (Okla. Ct. App. 2000); Shipp v. Shipp, 383 P.2d 30, 33 (Okla.
1963). Moreover, “divorce” means primarily the dissolution or partial suspension by law of the
contractual marriage relation, and presupposes the existence of a valid marital contract under
Oklahoma law. - See Whitney v. Whitney, 192 Okla. 174, 134 P.2d 357, 361 (1942) (“Insofar,
then as our divorce statute is concerned, when the court has determined that one or both of the
parties to a marriage were incapable of contracting the marriage because of being then bound
in a valid marriage, it has exhausted the Legislative power conferred on it and it cannot assume
to exercise the other powers inherent or statutory in divorce relating to valid marriages.”)
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In this case, the parties ask the Court to dissolve a “marital status” that does not
exist under Oklahoma law. If the clearly stated public policy of Oklahoma does not
recognize same-sex “marriage,” why would the state take an interest in such an action?
It should not. The courts of Oklahoma are not a general forum for any conceivable
circumstance, and jurisdiction is extended to only those matters in which the state has
an interest. Oklahoma does not have an interest in same-sex “marriage.” The parties to
an alleged contract contrary to public policy cannot avail themselves of a statutory or
judicial remedy and this Court should not authorize a “divorce” for the sake of governing
private, consensual conduct. The alleged Canadian same-sex “marriage” at issue runs
afoul of Oklahoma public policy and is, therefore, exempted from recognition by
Oklahoma’s courts.

Other courts faced with similar circumstance have found that a same-sex
“marriage” is simply no marriage at all. Consider Anonymous v. Anonymous, 325
N.Y.S.2d 499 (N.Y. Sup. Ct. 1971). In Anonymous, the Plaintiff was trying to get a same-
sex “marriage” declared void and annuiled under New York law. [n denying the Plaintiff
his requested relief, the court opined as follows:

The instant case is different from one in which a person seeks an

annulment of a marriage or to declare the nullity of a void marriage

because of fraud or incapacity to enter into a marriage contract or some

other statutory reason. Those cases presuppose the existence of the two

basic requirements for a marriage contract, i.e., a man and_a woman.

Here one of these basic requirements was missing. The marriage

ceremony itself was a nullity. No legal relationship could be created by it.

Since the action, then, is in actuality not one to annul a marriage or to

declare the nullity of a void marriage, but to declare that no marriage

could legally have taken place between the plaintiff and the defendant,

the court finds that section 144 of the Domestic Relations Law is
inapplicable.

Accordingly, the court declares that the so-called marriage ceremony in
which the plaintiff and defendant took part in Belton, Texas, on February
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22, 1969 did not in fact or in law create a marriage contract and that the
plaintiff and defendant are not and have not ever been ‘husband and

wife’ or parties to a valid marriage.

Anonymous, 325 N.Y.S.2d at 501 (emphasis added). See Funderburke v. New York .

State Dept. of Civil Serv., 822 N.Y.S.2d 393, 394 (N.Y. App. Div. 2006) (“plaintiff's union
is not a ‘marriage’”); Lockyer v. City and County of San Francisco, 33 Cal.4th 1055,
1118 (Cal. 2004) (“we believe it is appropriate to make clear that the same-sex
marriages that already have purportedly come into being must be considered void from
their inception.”). The conclusion reached in Anonymous is also appropriate here—“that
the so-called marriage ceremony in which the [parties allegedly] took part in [Canada in
2002] did not in fact or in law create a marriage contract [under Oklahoma law] and
that the [parties] are not and have not ever been [wife and wife] or parties to a valid

marriage [under Oklahoma law].”

M. INTERNATIONAL LAW DOES NOT MANDATE OKLAHOMA'S RECOGNITION OF
SAME-SEX “MARRIAGE”

The Supremacy Clause of the United States Constitution provides as follows:
This Constitution, and the Laws of the United States which shall be made
in Pursuance thereof; and all Treaties made, or which shall be made,
under the authority of the United States, shall be the supreme Law of the
land; and the Judges in every State shall be bound thereby, any Thing in
the Constitution or Laws of any State to the Contrary notwithstanding.
U.S. Const. art. VI, cl. 2. As already discussed, neither the Constitution nor Laws of the

United States mandate same-sex “marriage” or require Oklahoma’s recognition thereof.
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A. THE WHOLE OF THE UNITED STATES’ TREATIES WITH CANADA COMPOSE
A FORMIDABLE BODY OF LAW WHICH DOES NOT REQUIRE OKLAHOMA’S
RECOGNITION OF SAME-SEX “MARRIAGE”

The United States has entered into approximately two-hundred ninety-one (291)
treaties with Canada.3? These treaties involve everything from highways and energy, to
law enforcement, etc. The only one of these treaties that uses the word “marriage” was
signed in 1783 by Benjamin Franklin among others.31 “Marriage” within this treaty was
used in the context of land rights. None of the treaties between the United States and
Canada involve “sex,” “sexual orientation,” or “same-sex ‘marriage.’”32 Therefore, there
exists no treaty, body of law, or other enactment between the United States and Canada
which furthers the arguments of the parties.

B. NO OTHER TREATIES OR ASPECTS OF INTERNATIONAL LAW COMPEL
OKLAHOMA’S RECOGNITION OF SAME-SEX “MARRIAGE”

Even international treaties, like the International Covenant on Civil and Political

Rights,33 do not create a right of recognition of alleged same-sex “marriages.” The

30 See both http://www.lexum.umontreal.ca/ca us/index en. html and http://www.treaty-
accord.ge.ca/. The two hundred ninety-one (291) count does not include protocols, exchanges
of notes, or amendments, but only actual treaties. Including protocols, exchanges of notes, and
amendments, the United States and Canada have created six hundred eighty-three treaties (or
cancellations thereof) in a two hundred twenty-four year period.

31 Definitive Treaty of Peace between Great Britain and the U.S., signed at Paris, 3 Sept. 1783.
32 The Treaty on extradition between the Government of Canada and the Government of the
United States of America does list “unlawful sexual acts with or upon children” as grounds for
extradition. See http://www.lexum.umontreal.ca/ca us/d 249 en.html. Also, the Agreement
on Air Transport Preclearance Between the Government of Canada and the Government of the
United States of America also precludes frisks and strip searches from being performed by
members of the opposite sex. See htip://www.treaty-accord.ge.ca/ViewTreaty.asp?Treaty 1D
=103842.

33 Regarding marriage, the Covenant’'s implementation has clearly involved a “difference of
sexes” and “organised life community between woman and man. It is based on the free
decision of man and woman to contract a marriage, on the equality of spouses, mutual respect
and aid. . . . The marriage is contracted between two persons of different sexes . ...” See
Report of United Nations Human Rights Committee, International Covenant on Civil and Political
Rights, CCPR/C/BIH/1, paragraphs 251, 253, and 254, November 24, 2005 -
http://www.unhchr.ch/tbs/doc.nsf/838586b1dc7b4043¢1256a450044f331/ecchfiebbabf6e
6ec125718500518f42/$FILE/G0545189.pdf. Moreover, between 1969 and 2006, 165
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United States is a signatory. qf the Universal Declaration of Human Rights and

lnternatibnal 'Covenantv on‘ Econofnic, Social and Cultural Rights.34 HoweYer, these

documents do not mandate or even advocate the concept of same-sex “marri%ge" in the
!

United States, the State of Oklahoma, or anywhere else. In fact, the Universal

Declaration of Human Rights expressly endorses marriage between one man and one

woman.3% Thus, no aspect of International Law compels recognition of Canadian same-

sex “marriages” in Oklahoma.

V. THE GENERAL EQUITY JURISDICTION OF THE DISTRICT COURT DOES NOT
PERMIT IT TO DISSOLVE A SAME-SEX “MARRIAGE”

Based upon the record presented, the District Court was asked to do two things:
dissolve a same-sex “marriage” and approve a pre-agreed upon property distribution.
The lower Court was without jurisdiction to do the former and was not needed to do the
later. Other legal means of establishing property rights were available to the parties.

The current record is devoid of any testimony, evidence or other proof tending to
prove the existence of a legally recognizable relationship at the time of the original or
amended decree. Upon what legal bases can the District Court then grant the relief
requested by the parties? The contrary is true, however, in that these parties alleged
that they were “married,” which is clearly false under Oklahoma law. The District Court

is obviously hindered by an original jurisdictional infirmity in that it lacks the authority to

countries adopted the International Covenant on Civil and Political Rights, with none of those
countries defining or redefining Article 23 to include same-sex “marriage.” See
http://www.ohchr.org/english/countries/ratification/4.htm.

34 Like the International Covenant on Civil and Political Rights, the International Covenant on
Economic, Social and Cultural Rights was passed by the United Nations General Assembly on
December 16, 1966, long before the concept of same-sex “marriage” came to the poiitical or
judicial forefront. Between 1968 and 2006, 161 countries adopted the International Covenant
on Economic, Social and Cultural Rights, including Romania and the United States, with none of
those countries defining or declaring Article 10 to include same-sex “marriage.” See
http://www.ohchr.org/english/countries/ratification/3.htm.

35 See Universal Declaration of Human Rights, Article 16.
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recognize a same-sex “marriage.” The District Court’s recognition of the parties’ alleged
relationship would be improper and implicit in any order granting its dissolution.
V. THE DISTRICT COURT PROPERLY DISMISSED THE APPELLANT’S PETITION

A. OKLAHOMA LAW EMPOWERS DISTRICT COURTS TO VACATE AND MODIFY
JUDGMENTS SUA SPONTE

An Oklahoma district court may “correct, open, modify, or vacate” a decreé on its
own initiative within thirty days after issuance of the decree. Okla. Stat. Ann. tit. 12, §
1031.1 (West 2007). The court has power to vacate when the successful party acted
improperly to obtain the decree. See Okla. Stat. Ann. tit. 12, § 1031 (West 2007). In
making this decision, the District Court enjoys a “very wide and extended discretion that
has been described as almost unlimited.” Stepp v. Stepp, 955 P.2d 722, 725 (Okla.
1988) (punctuation omitted).

The district court issued the “divorce” decree on November 13, 2006, and
vacated that decree on November 20, 2006. Before vacating, the district court was not
required to open up the proceedings for further briefing, and did not do so. See Okla.
Stat. Ann. tit. 12, § 1031.1 (West 2007). Rather, acting under its statutory authority,
the court was properly compelled to immediately vacate the decree. The court gave
notice of its decision to the Appellants in a Minute Order on November 20, 2006.

B. JUDGES ARE ENTITLED TO PROTECT THE INTEGRITY OF THE JUDICIAL
PROCESS

Under the Oklahoma Rules of Professional Conduct, a “lawyer shall not knowingly
fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the

lawyer to be directly adverse to the position of the client and not disclosed by opposing

counsel.” Okla. R. Prof. Cond. 3.3(a)(2).
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Despite the fact that they were seeking a same-sex “divorce” in Oklahoma, the
parties failed to disclose to the District Court controlling legal authority regarding same- .
sex “marriage” in Oklahoma. During the proceedings before the District Judge, the
parties never advised the court that the circumstances involved a same-sex “marriage,”
or that Oklahoma’s laws regarding marriage could have bearing on the court’s decision.

When a successful party improperly obtains a judgment, a district judge has the
power to vacate sua sponte. Okla. Stat. Ann. tit. 12, § 1031 (West 2007). Such power
is inherent to the trial court, and such decisions are reviewed only for abuse of
discretion. Riddle v. Cornell, 135 P.2d 41 (Okla. 1942). Acting under the express
authorization of statute, as the court did here, is not an abuse of discretion. For this

reason, Appellant’s due process proposition is unfounded and nonsensical.3¢ Sua

36 Appellant’s brief cites cases pertaining to the viofation of an order to allow a prisoner to
attend his hearing. Kordis v. Kordis, 37 P.3d 866 (Okla. 2001), and the opportunity to set out
facts before the dismissal of a pleading, Groce v. Foster, 880 P.2d 904 (Okla. 1994). In Kordis,
the trial court’s decision was overruled because the court violated an order that it had made.
37 P.3d at 871. Appellant’s reliance on this case is inapposite. Appellant received no order
indicating she could present further information. Kordis stands for the ruie that a prisoner has a
due process right of access to the courts- a right to get out of jail to come and present claims
before the court. Appellant is not a prisoner. She was allowed to attend her hearing. Further,
unlike a 12(b)(6) dismissal where a party has ordinarily not had the chance to present
information before the court, in this case, the parties had already presented all relevant
information to the court during the hearing. Groce deals with pleadings and the standards of
how to dismiss pleadings. Appellant has not submitted pleadings, and the court has not
dismissed any pleadings. Therefore, Groce is also inapposite. Lastly, Appellant misunderstands
the meaning of “notice.” Appellant claims that she did not receive notice about the vacation.
Brief in Chief of Appellant at 4. The notice requirement that Appellant cites that a trial court
may not use publication to notify parties that their case was moved to a disposition docket, a
practice previously deemed unconstitutional. Heiman v. Atlantic Richfield Co., 807 P.2d 257
(Okla. 1991). In Heiman, both parties defaulted after they were unaware that their case time at
been set on a disposition docket. Id. The case was ultimately dismissed for lack of prosecution.
Id. Notification of a trial date, where a party must show up in order to assert her rights, is not at
all analogous to notice for a sua sponte vacation made after the rights had already been
presented to the court. Appellant had already asserted her rights. The court was cognizant of
the all the relevant facts of the case, and made a decision on those facts. It even followed state
procedure in vacating : under § 1031.1, the court is to give notice of its decision “as it so
directs.” Okla. Stat. Ann. tit. 12, § 1031.1 (West 2007). Even if Appellant had not received
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sponte decision-making occurs unilaterally, and without the consultation of the parties.
Appellant had no right to present further information to the court and, therefore, no right
was violated when the court made its decision without the receipt of any further
information from the parties. If the parties wanted to present further information to the
court, they could have done so when the floor was open to them, during their hearing.
Further, the Appellant had no right to “notice” of the decision beyond what the
court gave. Notice of a court’s vacation shall be given only “as directed by the court.”
Okla. Stat. Ann. tit. 12, § 1031 (West 2007). Even if due process is implicated,
Appellant has not alleged any injury that resulted from the supposed violation of this
supposed right. Through her multiple filings with this Court, the Appellant has since
been provided with a full forum through which to present her arguments. Absent an
identifiable injury, Appellant has no standing to make out a due process violation.

VL. THE APPELLANT WAIVED HER RIGHT TO COMPLAIN ABOUT AN OPPORTUNITY TO
BE HEARD IN THE DISTRICT COURT

The Appellant also had ample opportunity to present her claims to the court after
her case was dismissed. After the “divorce” judgment was vacated, she had a right to
file a motion for a new trial, but failed to do so. Okla. Dist. Ct. Rule 17. By failing to
make such a motion, the Appellant elected to not present further claims and/or
arguments to the District Court. By failing to make such a motion, Appellant waived her
right to complain further. E.g., Baker v. Van Ness, 130 P. 536 (Okla. 1916) (“it is the
duty of parties having rights to claim them at the proper time and place”). The Appellant

may not now claim denial of a right when that right has been waived. /d.

notice of the court’'s decision, there was no injury caused. Appellant has successfully fited an
appeal of the decision, and her interests have not been prejudiced.
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cedural due process arguments are hollow and irrelevant.
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