























rejected by the Legislature, in fact, became law.?

In one breath, plaintiffs assert that “[d]efendants simply
do not have authority to declare which unions will be recognized
ag valid marriages in New York.” Pl. Mem. p. 12 (emphasis in
original). In the next, plaintiffs state that “the legislature
has authorized Defendants to define and interpret the term
‘spouse’ for purposes of administering the state heath insurance
program.” Pl. Mem. p. 14. While the latter statement is
certainly accurate, the former is not. The authority to
interpret the term “spouse” necessarily includes the authority
apply the marriage recognition rule to determine whether a same-
gsex marriage legally performed in another jurisdiction should be
treated as valid under New York law. The Legislature cannot
decide on a case-by-case basis who is legally married and who is
not. Accordingly, it has delegated to the executive the
authority to do so. Moreover, the Legislature has not
circumscribed that authority by enacting any law prohibiting the
recognition of valid foreign same-sex marriages.

Therefore, plaintiffs have not and cannot demonstrate that

defendants have in any way violated the separation of powers

Splaintiffs correctly state that the Executive “cannot sweep
aside the legislature’s clear directiveg....” Pl. Mem. p. 11.
However, in the case at bar, there is no directive of the Legislature,
clear or otherwise, that a same-sex marriage validly performed in
another jurisdiction should not be recognized by the State of New

York.



doctrine. Defendants have simply performed the function
entrusted to them by the Legislature and reasonably interpreted
the term “spouse”, as it appears in the Civil Service Law and the
Civil Service Commission’s regulations.

Point ITT

DEFENDANTS HAVE NOT ACTED UNLAWFULLY

IN DETERMINING THAT THEY WOULD RECOGNIZE
AS SPOUSES THE PARTIES TO ANY SAME-SEX
MARRIAGES PERFORMED IN JURISDICTIONS WHERE
SUCH MARRIAGE ARE LEGAL

As previously shown, it is well established in New York that
a marriage considered valid in the jurisdiction where entered
into should be treated as valid under New York law, absent
limited exceptions that do not apply to same-sex marriages.®
Def. Mem. pp. 5-17. Plaintiffs’ attempts to show that the
marriage recognition rule does not apply to same-sex marriages
validly performed in other jurisdictions (Def. Mem. pp. 19-27)
are unpersuasive.

Plaintiffs cannot and do not dispute that the only

exceptions to the marriage recognition rule occur where: (1) the

®plaintiffs mischaracterize defendants’ description of the
marriage recognition rule as “a sort of super-comity principle.” PIl.
Mem. footnote 5. In fact, defendants have correctly described the
marriage recognition rule as “a specific application of the principle
of comity....” Def. Mem. p. 8. Plaintiffs further mischaracterize
defendants’ argument by asserting that defendants contend that the
marriage recognition rule “legally compels” defendants to recognize
valid foreign same-sex marriages. Pl. Mem. pp. 18-19. 1In fact, it is
defendants’ position that the well established marriage recognition
rule permits defendants to recognize valid foreign same-sex marriages.
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Legislature has expressly prohibited by statute the recognition
of a particular kind of out-of-state marriage; or (2) where the
out-of-state union would be abhorrent to New York’'s public
policy. Plaintiffs cannot point to any legislation which
prohibits the recognition of foreign same-sex marriages because
there is none. Similarly, they do not claim that recognition of
foreign same-sex marriages would be abhorrent to New York’s
public policy. Nor could they because, as previously shown, only
marriages involving polygamy or wincest in a degree regarded
generally as within the prohibition of natural law...” have been
deemed abhorrent by the courts of this State.’” Def. Mem. p. 11.
Instead, plaintiffs ask this court not to apply the marriage
recognition rule at all on the basis of their assertion that a
same-sex marriage is a “relationship that ig different in kind
(i.e., one man/one woman) from lawful New York marriages...”

whereas other marriages that have been recognized are merely

"That polygamous marriages are abhorrent to New York’s public
policy and same-sex marriages are not is demonstrated by the fact that
polygamous marriages are criminalized (Penal Law §255.15), whereas
same-sex marriages are not, and same-sex couples are afforded numerous
rights and protections by law (see Def. Mem. pp. 11-14), whereas
people engaged in polygamous marriages are not.

9



vdifferent in degree.”® Pl. Mem. p. 25 (emphasis in original).
Thigs is an entirely subjective distinction, rooted in neither
statute nor precedent, that no court can or should make. Among
the virtues of the marriage recognition rule is that it
extricates courts from having to make such distinctions.

Instead, the marriage recognition rule properly puts the burden
on the Legislature to say that certain marriages should not be
recognized. Even as plaintiffs criticize defendants for
executing their expressly delegated statutory authority to
interpret the term “spouse”, plaintiffs ask this court to make a
policy decision that valid foreign same-sex marriages are somehow
vdifferent in kind” from valid foreign opposite;sex marriages, in
the face of refusal by the Legislature to make that same
determination.’

As previously established (gsee Def. Mem. pp. 6-8), the very

8plaintiffs assert that “the term ‘spouse’ has been traditionally
understood, and unanimously interpreted by the courts, to mean only a
husband or a wife in an opposite-sex marriage. See, e.g., Valentine,
791 N.Y.S.2d at 218; Langan, 802 N.Y.S.2d at 477; Raum, 675 N.Y.S.2d
at 344; Cooper, 592 N.Y.S.2d at 798-99.” Pl. Mem. p. 18. However,
none of the cases cited by plaintiffs involve marriages. There are no
reported appellate cases in New York which deal with the issue of
whether parties to a same-sex marriage are, in fact, spouses.

9plaintiffs’ assertion that recognizing valid foreign same-sex
marriages would “nullif [y]” “New York’s decision to define marriage
for itself, as a sovereign state...” (Pl. Mem. p. 24) is absurd.
Since the Legislature has not chosen to prohibit the recognition of
valid foreign same-sex marriages, the application of the marriage
recognition rule to such marriages is no more a nullification of New
York’s sovereign status than any other application of the principle of

comity.
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10The New York State Legislature abolished common-law
1933. L. 1933, Ch. 606.
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Point IV

DEFENDANTS HAVE NOT USED PUBLIC FUNDS TO
AID GOVERNOR SPITZER’S POLITICAL OBJECTIVES

Plaintiffs assert that “Defendants have violated Article
VII, Section 8 by acting with the express purpose of using public
funds for the benefit of politically favored individuals, namely,
those in Governor Spitzer’s administration.”*®* Pl. Mem. p. 29.
However, plaintiffs do not and cannot identify a single
vpolitically favored individual” who is being benefitted by
defendants’ determination to recognize as spouses the parties to
any same-sex marriages performed in jurisdictions where such
marriages are legal for purposes of determining eligibility for
state health insurance benefits. Plaintiffs’ conclusory
assertions simply do not state a cause of action for a violation
of Article VII, §8(1) of the State Constitution. Cf. Schulz v.
McCall, 220 A.D.2d 984 (3d Dept. 1995) (petition alleging that
Senate Majority Leader utilized public funds to advocate a
partisan position on a proposed constitutional amendment in
violation of Article VII, §8 fails to state a cause of action
because it makes no competent factual allegation that any public

funds were expended in connection with his alleged effort to sway

12p1aintiffs suggest that the recognition of valid foreign same-
sex marriages is something that Governor Spitzer has taken it upon
himself to do for improper reasons. In fact, as previously shown,
numerous other governmental entities in this State have determined to
recognize valid foreign same-sex marriages. See Def. Mem. footnote 7.
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public opinion in favor of the amendment; the wholly conclusory
allegation that the acts were done at taxpayer expense will not
gsuffice).

Moreover, defendants submit that, in order to state a cause
of action under Article VII, §8(1) of the State Constitution,
pléintiffs would have to allege that defendants were using state

funds to finance some sort of political campaign. See Schulz v.

State, 86 N.Y.2d 225, 234 (1995) (“[Tlhe use of public funds out
of a State agency’s appropriation to pay for the production and
distribution of campaign materials for a political party or a
political candidate or partisan cause in any election would fall
squarely within the prohibition of Article VII, §8(1) of the
Constitution.”) .*?

Defendants have not, in any way, used state funds and

3gee also Schulz v. McCall, 220 A.D.2d 984 (3d Dept. 1995)
(complaint stated valid cause of action against State Comptroller for
using public funds to advocate partisan position on proposed
constitutional amendment concerning State’s ability to contract
certain debt, where Comptroller disseminated article prepared on
official letterhead to newspapers throughout state on state fax
machine, and article did not merely convey information on political
issue, but exhorted public to vote in particular way); Stern v.
Kramarsky, 84 Misc.2d 447 (Sup. Ct. N.Y. Co. 1975) (State Division of
Human Rights violated Article VII, §8(1) of the Constitution by using
public funds for purpose of campaigning for proposed equal rights
amendment to State Constitution); People v. Ohrenstein, 139 Misc.2d
909 (Sup. Ct. N.Y. Co. 1988), affirmed, 153 A.D.2d 342 (1°* Dept.
1989); affirmed, 77 N.Y.2d 38 (1990) (State senators’ alleged
expenditure of funds appropriated for salaries of senate and staff to
pay persons employed to work on political campaign was not legislative
function deserving constitutional protection from judicial
interference, but was an unconstitutional private application of
public revenue) .
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resources to support and further anyone’s “private undertaking”
(New York State Constitution Article VII, §8(1)), but have merely
appropriately exercised their authority to interpret.the term
wgpouse” to include the parties to valid foreign same-sex
marriages. Regardless of plaintiffs’ personal views about it,
defendants’ determination no more constitutes a gift of state
money than any other statutory interpretation by an executive
agency.

Point V

- [, - vt vy TTTIATY
Lall

; VE NOT VIOLATED EITH
ARTICLE IV, §8 OF THE STATE CONSTITUTION
OR SAPA §202

In their motion to dismiss, defendants argued that the
determination at issue is not a rule or regulation within the
meaning of SAPA since it is an interpretive statement of general
policy and a rule concerning internal management. Def. Mem. pp.
19-26. Plaintiffs assert that neither exception applies. PIl.
Mem. pp. 34-40.

Plaintiffs argue that the interpretive statement of general
policy exception should not apply because the policy memorandum
declaring the interpretation at issue “does not even purport to
interpret the law, much less include any legal authority or
analysis supporting DCS’s alleged interpretation.” Pl. Mem. p.

37. However, there is no legal precedent for the proposition

that, in order for an interpretation to fall within this
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exception, its announcement must contain a certain quantity of
overt legal analysis. In determining whether the interpretive
statement of general policy exception should apply, it is not the
court’s function to sit in judgment of the quantity of the
agency’s analysis. In any event, were the court inclined to
inquire into the quantity (or quality) of the legal analysis that
went into Governor Spitzer’s Civil Service Commissioner’s
decision to recognize valid foreign same-sex marriages, the court
would need to look no further than the opinion issued in March
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Moreover, the fact that the agency has changed its

interpretation (Pl. Mem. pp. 38-39) does not render the new

interpretation an unpromulgated rule. See Matter of UPC-Bayview

Nursing Home v. Novello, 2 A.D.3d 643, 645 (2d Dept. 2003). 1In

Bayview, the Health Department allegedly changed its
interpretation of the medical conditions that qualified for
classifying patients in certain categories for Medicaid
reimbursement purposes. Because the new standard merely
explained pre-existing legal requirements, the court held that
even if that standard “reflects a change in how the [Department
of Health] interprets the prerequisites for a quadriplegia
diagnosis, that does not render it an unpromulgated rule.” Id.
Nor does defendants’ policy memorandum “create substantive

rights for members of the public.” Pl. Mem. p. 39. It is the
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Civil Service Law which creates substantive rights, i.e., health
insurance benefits for spouses of government employees. All that
defendants have done is exercise their statutory authority to
interpret the term “spouse” as found in the Civil Service Law and
the Commission’s regulations.

Finally, in arguing that the internal management exception
does not apply since the subject policy memorandum does not
concern the internal management of DCS and directly and

significantly affects the general public, plaintiffs ignore the

1 B 1 7 1 3 3 1 £ | o P, [ 1900 A T™ A
ellate Division’s decision in Krauskopf v. Perales, 139 A.D.2d

147 (3d Dept. 1988), aff’d., 74 N.Y.2d 730 (1989). 1In that case,
the State Department of Social Services had internally
promulgated standards for determining which individuals were
mentally disabled for Medicaid reimbursement purposes. Although
it recognized the profound impact that the new definition would
have on the petitioners, the court held that the redefinition did
not directly affect that segment of the general public over which
the administrative agency exercises direct authority, that the
definition of a mentally disabled individual was a rule
concerning the internal management of the agency, and that, as
such, it was not required to be promulgated pursuant to the

notice and hearing mandates of SAPA.
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CONCLUSION

FOR ALL THE FOREGOING REASONS, THE AMENDED
COMPLAINT SHOULD BE DISMISSED IN ITS ENTIRETY
AND THIS COURT SHOULD DECLARE THAT DEFENDANTS'’
POSITION IS BOTH LAWFUL AND WITHIN THEIR

AUTHORITY.

Dated: Albany, New York
December 21, 2007

Yours, etc.,

ANDREW M. CUOMO
Attorney General of the
State of New York

Attorney for Defendants /C:::7
BX%] /«\4// 4///,///247
& \

VCO A~

RICHARD LOMBARDO

CHRISTINA L. ROBERTS-RYBA
Assistant Attorneys General
SASHA SAMBERG-CHAMPION
Assistant Solicitor General
The Capitol

Albany, New York 12224
(518) 474-9980
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“ EXCELSIOR

STATE OF NEW YORK
STATE COUNSEL DIVISION

ANDREW M. CuOMO OFFICE OF THE ATTORNEY GENERAL LITIGATION BUREAU
Attorney General

December 21, 2007

Hon. Charles E. Diamond

Clerk of the Court

Supreme Court of the State of New York
Albany County Courthouse-Room 102
Albany, New York 12207

Re: Lewis v. Department of Civil Service
Index No. 4078-07

Dear Mr. Diamond:

Pursuant to the above-referenced matter, I am herewith
filing defendants’ memorandum of law in opposition to plaintiffs’
cross-motion for summary judgment and in further support of
defendants’ motion to dismiss the amended complaint, together
with proof of service of a copy of same upon all parties.
Defendants’ and defendants-intervenors’ motions to dismiss the
amended complaint and plaintiffs’ cross-motion for summary
judgment are returnable before Judge McNamara on January 4, 2008.

Thank you for your courtesy and consideration in this
matter.

Very truly vyowrs,

[N

Richard Lombardo
Assistant Attorney General

RL/xl

encl.

cc: Brian W. Raum, Esq.
Susan L. Sommer, Esq.
Jeffrey S. Trachtman, Esq.
Sasha Samberg-Champion, Esqg.
Mark Worden, Esq.
Hon. Thomas J. McNamara

The Capitol, Albany, N.Y. 12224 « (518) 474-9980+ Fax (518) 474-1572*
*Not For Service of Papers





