







































































natural law.” Matter of Valente, 18 Misc. 2d 701, 704 (Surr. Ct. Kings County
1959). Accordingly, New York will recognize proxy marriages lawfully contracted
in jurisdictions that permit such marriages. Valente (upholding valid Italian proxy
marriage); Ferraro v. Ferraro, 192 Misc. 484, 487-88 (Fam. Ct. Kings County
1948) (recognizing valid ceremonial proxy marriage that took place in the District
of Columbia), aff’d sub nom. Fernandes v. Fernandes, 275 A.D. 777 (2nd Dep’t
1949). Third, although New York law requires the parties to a marriage to be at
least eighteen years of age,*® a marriage lawfully contracted between minors in
another jurisdiction may be recognized in the Empire State.”’ What must be noted
about all three types of marriages—common law, proxy and minors—is that the

parties could have married each other in New York in a ceremonial marriage in

20 N Y. Dom. REL. LAW, § 7 (McKinney 1999).

2 See Hilliard v. Hilliard, 24 Misc. 2d 861 (Sup. Ct. Greene County 1960) (dismissing
complaint seeking to annul lawful marriage in Georgia between a fifteen-year-old female resident
of New York and a twenty-year-old male resident of Virginia); Marone v. Marone, 105 Misc.
371 (Sup. Ct. N.Y. Sp. Term 1918) (dismissing complaint seeking to annul marriage in New
Jersey between two residents of New York, one of whom was under the age of eighteen at the
time of the marriage); Reid v. Reid, 72 Misc. 214 (Sup. Ct. Queens Trial Term 1911) (denying
annulment of the lawful marriage in the District of Columbia between a female resident of New
York, who was under the age of eighteen at the time of the marriage, and a twenty-one year old
male resident of Maryland); Donohue v. Donohue, 63 Misc. 111 (Sup. Ct. Erie Trial Term 1909)
(dismissing complaint seeking to annul lawful marriage in Canada between two residents of New
York, both of whom were under the age of eighteen at the time of the marriage). As previously
noted, depending upon the circumstances (the age of the minors, whether they have cohabitated,
whether they have had any children), New York courts may grant annulments to out-of-State
marriages between underage New York residents. See Cunningham v. Cunningham, 206 N.Y.
341 (1912); Mitchell v. Mitchell, 63 Misc. 580 (Sup. Ct. Erie Sp. Term 1909); Holland v.
Holland, 212 N.Y.S.2d 805 (Sup. Ct. Kings County 1961).
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which they were both physically present and, in the case of minors, with the
consent of their parents and, if necessary, the court.”

On the other hand, New York does not recognize incestuous or bigamous
marriages, even if such marriages were lawfully contracted in another jurisdiction.
Thus, “a marriage performed in a foreign jurisdiction between persons of whom
one was then bound by an existing marriage is void in this State, even though the
same is valid in the jurisdiction where it was contracted.” People v. Kay, 141
Misc. 574, 578 (Magis. Ct. 1931), citing Earle v. Earle, 141 A.D. 611, 613-15 (1st
Dep’t 1910) (same). See also Benjamin v. Walch, 160 Misc. 34, 39 (Surr. Ct. N.Y.
County 1936) (citing Earle); People v. Ezeonu, 155 Misc. 2d 344 (Sup. Ct. Bronx
County 1992) (defendant in rape prosecution could not raise defense that he was
legally married to the victim, who was his “second” or “junior” wife under the
laws and customs of Nigeria); Rubman v. Rubman, 140 Misc. 671, 672 (Sup. Ct.
N.Y. County 1931) (“no matter with what freedom of action and desire two
parties, one of whom was an American citizen, entered into a polygamous
marriage in a country sanctioning the same as valid, it would here be held void”).
And New York will not recognize an incestuous marriage, regardless of the

validity of the marriage under the laws of the jurisdiction where it was contracted.

2 N Y. DoM. REL. LAW, § 15, subd. 2, subd. 3 (McKinney 1999).
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Matter of Incuria, 155 Misc. 755 (Fam. Ct. Manhattan 1935) (refusing to
recognize marriage between an aunt and her nephew, without regard to whether
the marriage was lawful in Italy).

This Court’s decision in Matter of May, 305 N.Y. 486 (1953), is not an
exception to the reformulated marriage recognition rule the Conference proposes.
In May, the Court recognized, for purposes of determining who was entitled to
Jetters of administration of an estate, the validity of an out-of-State marriage
between an uncle and his niece. The case did not concern the present recognition
of an existing marriage that violated the public policy set forth in the Domestic
Relations Law’s prohibition of certain consanguineous marriages. See N.Y. DOM.
REL. LAW § 5, subd. 3 (McKinney 1999) (declaring “incestuous and void” a
marriage between “[a]n uncle and niece or an aunt and nephew”).? In May, the
wife (the niece) had died several years earlier and the issue before the Court was
whether the surviving husband (her uncle) or their children had the right to
administer her estate. It should also be noted that the predicate for the holding in

May-that the marriage was lawful in the State in which it had been contracted

3 Cf. United States ex rel. Devine v. Rodgers, 109 F. 886, 888 (E.D. Pa. 1901) (refusing
to recognize validity of Jewish marriage, lawfully contracted in Russia, between an uncle and his
niece, where such marriage could not have been entered into in Pennsylvania and “continuance of
the relation here [in Pennsylvania] would at once expose the parties to indictment in the criminal
courts [for incest], and to punishment and imprisonment in the penitentiary”).
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(Rhode Island)—was based upon an unconstitutional statute.*® Once the invalidity
of that statute is recognized, the underlying basis for the May opinion collapses.
Prior to 1966, New York law prohibited the remarriage of a party against
whom a divorce had been granted on the grounds of adultery. Initially, the
prohibition of the guilty spouse’s right to remarry extended throughout the lifetime
of the innocent spouse.”” An amendment to the statute, however, allowed a court,
upon a showing of good conduct, to grant the guilty spouse permission to remarry.
At first, such permission could not be sought or granted until five years after the

divorce,” but this period was later reduced to three years.”” The statutory

2 Rhode Island, like New York, prohibits marriages between uncles and nieces, and aunts
and nephews. See R.I. GEN. STAT. §§ 15-1-1, 15-1-2 (2003). Such marriages are “null and
void.” Id. § 15-1-3. Rhode Island, however, specifically exempts from the strictures of §§ 15-1-
1 through 15-1-3 “any marriage which shall be solemnized among the Jewish people, within the
degrees of affinity or consanguinity allowed by their religion.” Id. § 15-1-4. The exemption for
members of only the Jewish religion was (and is) unconstitutional under the Supreme Court’s
decision in Board of Education of Kiryas Joel Village School District v. Grumet, 512 U.S. 687
(1994), in which the Court struck down the creation of a public school district that excluded all
but Satmar Hasidim. In Kiryas Joel, the Court held that, while the Constitution “allows the State
to accommodate religious needs by alleviating special burdens,” the Establishment Clause
forbids the State from “singl[ing] out a particular religious sect for special treatment, . . . .” Id. at
705, 706. “[Whatever the limits of permissible legislative accommodations may be, . . . it is
clear that neutrality as among religions must be honored.” Id. at 706-07 (citations omitted). In
creating an exception to the prohibition of marriages between uncles and nieces only for
members of the Jewish faith, § 15-1-4 violates the Establishment Clause. See Larson v. Valente,
456 U.S. 228, 244 (1982) (“[t]he clearest command of the Establishment Clause is that one
religious denomination cannot be officially preferred over another”).

2 See N.Y. REV. STAT. Pt. I, ch. 8, § 49 (1829).
% 1897 N.Y. Laws, ch. 452, codified at N.Y. DOM. REL. LAW § 8 (1909).

771919 N.Y. Laws, ch. 265, codified at N.Y. DoM. REL. LAW § 8 (Cahill 1923).
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prohibition of remarriage after divorce was repealed in 1966.%

In a series of cases, this Court held that the statutory prohibition against
remarriage of the guilty spouse was penal in nature (because adultery was then a
criminal offense punishable as a misdemeanor, if not a felony) and that, in the
absence of any language in the statute purporting to have extraterritorial effect, the
prohibition could not be applied to invalidate otherwise valid marriages contracted
outside the State of New York, even by residents of the State who were seeking to
evade the strictures of the statute. Van Voorhis v. Brintnall, 86 N.Y. 18 (1881);
Thorp v. Thorp, 90 N.Y. 602 (1882); Moore v. Hegeman, 92 N.Y. 521 (1883). See
also Fisher v. Fisher, 250 N.Y. 313, 319 (1929) (citing Moore). Accordingly,
when the guilty party to a divorce remarried in another State at time when he (or
she) could not have remarried in New York, the courts of this State would
recognize the validity of the marriage. Van Voorhis, Thorp, Moore, Fisher.

The “remarriage-after-divorce” cases are readily distinguishable from the
reformulated marriage recognition rule the Conference proposes. First, they were
based on the theory that the statutory prohibition on remarriage (of the spouse
divorced on the grounds of adultery) was penal in nature (because adultery was a

crime) and, as such, could have no extraterritorial effect in the absence of special

22 1966 N.Y. Laws, ch. 254, § 1, codified at N.Y. DOM. REL. LAW § 8 (McKinney 1977).
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legislation. See Matter of Peart, 277 A.D. 61,70 (1st Dep’t 1960) (“[t]he view in
New York has long been that prohibitions against remarriage are, wherever
possible, to be treated as in the nature of penalties or restrictions and not to
incapacitate the parties from contracting a valid marriage elsewhere”). The
prohibition of same-sex marriage, however, is not penal in nature because the
underlying sexual conduct attendant to a same-sex marriage is not (and cannot
constitutionally be treated as) criminal. See People v. Onofre, 51 N.Y.2d 476
(1980) (declaring New York sodomy statute unconstitutional on federal
constitutional grounds); Lawrence v. Texas, 539 U.S. 558 (2003) (same with
respect to Texas sodomy statute). The understandable reluctance of this Court to
extend the scope of a criminal statute (adultery) and its related civil consequences
(disqualification to remarry) to conduct engaged in outside the State, absent clear
legislative warrant, is of little help in determining whether same-sex marriages,
lawfully contracted in another State, should be recognized in New York.

Second, in Van Voorhis, this Court emphasized that the statutory prohibition
on remarriage of the spouse divorced on the grounds of adultery was a “personal
disqualification” that did not “arise from any law of nature or of nations, but
simply from positive law.” 86 N.Y. at 36. The prohibition of same-sex marriage,

however, is not a “personal disqualification” based upon individual conduct.
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Rather, it applies to anyone who would want to enter into a same-sex marriage.
And, given the near universal prohibition of same-sex marriage,” a policy not to
recognize such marriages may be said to embody the “law of nations.”*

Third, the former prohibition of remarriage after divorce was of doubtful
constitutionality. A statute forbidding a party found guilty of adultery in a divorce
proceeding from remarrying—either during the lifetime of the innocent spouse or
for a period of years and then only after approval of a court-obviously interferes
with the fundamental constitutional right to marry recognized in Loving v.
Virginia, 388 U.S. 1, 12 (1967). Such interference cannot be justified by an
interest in “punishing” the spouse guilty of adultery. See generally Zablocki v.

Redhail, 434 U.S. 374 (1978) (striking down statute providing that any resident of

the State having minor children not in his custody whom he is under a court order

# Of the 192 Member States in the United Nations, only six—Belgium, Canada, the
Netherlands, Norway, Spain and Sweden—or seven, if South Africa is included, allow same-sex
marriage. The details may be reviewed at the website of the Marriage Law Foundation. See
http://www.marriagelawfoundation.org/publications/International. pdf.

30 More than one hundred forty years ago, the Supreme Court of Indiana asked, “What . . .
then constitutes the thing called a marriage? what is it in the eye of the jus gentium [law of
nations]? It is the union of one man and one woman, ‘so long as they both shall live,” to the
exclusion of all others, by an obligation which, during that time, the parties can not, of their own
volition and act, dissolve, but which can be dissolved only by authority of the State. Nothing
short of this is a marriage. And nothing short of this is meant, when it is said, that marriages,
valid where made, will be upheld in other States.” Roche v. Washington, 19 Ind. 53, 57 (1862).
See also Matter of Shields, 783 N.Y.S.2d 270, 274 (Sup. Ct. Rockland County 2004) (referring to
the “agelong and virtually universal understanding of the term ‘marriage’ [as] the state of union
between persons of the opposite sex™) (citation and internal quotation marks omitted), aff’d, 32
A.D.3d 1036 (2nd Dep’t 2006).
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or judgment to support may not marry without court approval).

Finally, it must be noted that a review of the “remarriage-after-divorce”
decisions citing Van Voorhis, Thorp, Moore and Fisher fails to disclose any case
in which a state court recognized the continuing validity of a marriage (contracted
in another State) of a New York domiciliary who was divorced on grounds of
adultery in New York and who was therefore barred by state law from remarrying.
In each case, one of the spouses had died and there was an issue regarding who
was entitled to letters of administration,’' an inheritance or survivor’s benefits,* or
there was an action for divorce (or separation pending divorce).”

With respect to same-sex marriages lawfully contracted in another
jurisdiction, the reformulated rule the Conference proposes would allow the courts
of New York State to adjudicate divorces (or separation pending divorce) of same-
sex couples and issues relating thereto (e.g., child custody),** and to determine

matters relating to probate administration and inheritance arising out of a same-sex

3! Matter of Peart, 277 A.D. 61 (Ist Dep’t 1950).

32 Van Voorhis v. Brintnall, 86 N.Y. 18 (1881) (construction of a will); Moore v.
Hegeman, 92 N.Y. 521 (1883) (determining lawful issue of a decedent); Olmsted v. Olmsted, 118
A.D. 69 (1st Dep’t 1907) (heirship); Matter of Nichols v. Buffalo Weaving & Belting Co., 276
A.D. 228 (3rd Dep’t 1949) (right to receive accidental death benefits as surviving spouse).

3 Thorp v. Thorp, 90 N.Y. 602 (1882) (divorce); Fisher v. Fisher, 250 N.Y. 313 (1929)
(separation).

3 See, e.g., C.M. v. C.C., 21 Misc.3d 926 (Sup. Ct. N.Y. County 2008) (divorce); Beth R.
v. Donna M., 19 Misc.3d 724 (Sup. Ct. N.Y. County 2008) (same).
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marriage. The rule, however, would bar the continuing recognition of such
marriages,® thus requiring reversal of the judgment of the Appellate Department

in this case.

3 See, e.g., Martinez v. County of Monroe, 50 A.D.3d 189 (4th Dep’t 2008) (holding that
plaintiff’s same-sex Canadian marriage was entitled to recognition in New York State for
purposes of her application for spousal health care benefits); Godfrey v. DiNapoli, 22 Misc.3d
249 (Sup. Ct. Albany County 2008) (same with respect to an award of retirement benefits).
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CONCLUSION
For the foregoing reasons, amicus curiae, the New York State Catholic
Conference, respectfully requests that this Honorable Court reverse the judgment
of the Supreme Court, Appellate Division, Third Department.
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