


































































































these family ties. See, e.g., Amsellem v. Amsellem, 189 Misc. 2d 27, 29 (Sup. Ct. Nassau
Cty. 2001) (“The presumption of marriage . . . is one of the strongest presumptions
known to the law.”) (citing In re Estate of Lowney, 152 A.D.2d 574, 576 (2d Dep’t 1989)
(internal citation omitted)). The marriage recognition rule has long been premised on the
unique personal nature of the marital contract and the concomitant importance of
promoting certainty and stability for the parties who choose to marry and avoiding the
necessity for intrusive, case-by-case evaluations of the validity of marriages across state
or national lines. See, e.g., Dickson v. Dickson’s Heirs, 1 Yer. 110, 1826 WL 438, *2
(Tenn. Err. & App. 1826), cited in Van Voorhis, 86 N.Y. at 20; Persad v. Balram, 187
Misc. 2d 711, 715 (Sup. Ct. Queens Cty. 2001).

Appellants emphasize the marriage recognition rule’s connection to the
policy preference for rearing children within a marital setting. See App. Br. at 27-28, 35.
But concerns for promoting childrearing within marriage only support applying the
marriage recognition rule to same-sex married couples, many of whom, like Respondent-
Intervenors, are raising children.” The personal attachments and commitment underlying
marriage and need for family stability and certainty are no less weighty for same-sex

married couples than for others. Whether New York allows a particular couple to marry

? It would in any event be a fallacy to suggest that the marriage recognition rule hinges

entirely on policy concerns about children born to couples whose marital status would otherwise
be uncertain. The courts routinely apply the rule without reference to whether the couple in
question has children. See, e.g, Inre Estate of Catapano, 17 A.D.3d 672 (2d Dep’t 2005)
(holding that petitioner was entitled to letters of administration as surviving spouse in
Pennsylvania common law marriage despite no indication that couple had children together);
Coney v. R.SR. Corp., 167 A.D.2d 582 (3d Dep’t 1990) (holding that common law marriage
obtained during three-day sojourn in Georgia gave rise to entitlement to spousal workers’
compensation benefits, with no indication that couple had children together).
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here or not, the State recognizes the great importance of treating those married elsewhere
as married in New York, subject only to the marriage recognition rule’s narrow
exceptions.

It is thus immaterial that same-sex couples only recently have been able to
enter into valid marriages in other jurisdictions, calling for application of a common law
rule that has evolved to apply in many contexts to many kinds of marriages. “[I]t is the
strength of the common law to respond, albeit cautiously and intelligently, to the
demands of commonsense justice in an evolving society.” Thyroff'v. Nationwide Mut.
Ins. Co., 8 N.Y.3d 283, 291-92 (2007) (holding that “[common law] tort of conversion
must keep pace with the contemporary realities of widespread computer use”) (citations
omitted).

In fact, so powerful is the policy favoring validity of marriages that the rule
has been applied to honor even those out-of-state marriages entered into in other
jurisdictions by New Yorkers intentionally bypassing a prohibition on a specific type of
marriage within this State. For example, while other jurisdictions had liberalized their
divorce laws, New York until the 1966 amendment of DRL § 8 continued to restrict the
ability of spouses divorced for adultery to remarry. See, e.g., [ arber v. U.S. Trucking
Corp., 26 N.Y.2d 44, 48-49 (1970); A. Scheinkman, Practice Commentaries, McKinney’s
Cons. Laws of N.Y., DRL § 6, C6:2, at 33 (1999). Large numbers of New Yorkers
barred under this provision from remarrying in New York traveled to other jurisdictions
to evade the restriction and enter into new marriages. A long string of cases nonetheless

upheld these extra-territorial marriages as valid in New York. Thus, a spouse barred by
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DRL § 8 from remarrying in New York “with impunity could go to a foreign jurisdiction
— as countless have in the past — and there remarry . . . . [I]f the remarriage would be
valid there, it would be valid here.” Almodovar v. Almodovar, 55 Misc. 2d 300, 301
(Sup. Ct. Bronx Cty. 1967).!°

This case law illustrates New York’s strong public policy favoring stability
and predictability in determining marriage validity even when the marriage in question is
expressly barred within the State and the couple acts to evade the restriction. Thus,
application of the marriage recognition rule here does not impose “social change” — it
merely follows the State’s long-held policy as embodied in the common law and not
altered by the Legislature.

4. The marriage recognition rule, not a general
comity test, specifically governs here

In an effort to confuse the analysis further, Appellants claim that general
comity principles, not the rule evolved by the courts specifically to deal with precisely
the question here, should govern. See App. Br. at 18-20. Appellants suggest that the
Court of Appeals has aibaiﬁdoned the marriage recognition rule altogether in favor of a
general comity rule that, as Appellants would have it, pays no deference to other
jurisdictions. Appellants contend that the Court of Appeals effected this departure from

the centuries-old rule with Ehrlich-Bober & Co., Inc. v. University of Houston, 49 N.Y.2d

10 See also Farber, 26 N.Y.2d at 55; Moore v. Hegeman, 92 N.Y. 521, 524-25 (1883) (“The
statute . . . prohibiting the marriage of the guilty party can have no effect beyond the territorial
limits of this State. Where the laws of another State do not prohibit such marriage by a party
divorced its validity cannot be questioned in this State.”); Thorp, 90 N.Y. at 606; Van Voorhis,
86 N.Y. at 32-33; In re Estate of Peart, 277 A.D. 61, 69 (1st Dep’t 1950) (noting line of cases
recognizing validity of second marriages obtained out-of-state to evade New York prohibition on
remarriages).
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574 (1980). See App. Br. at 19. But that case concerned application of general comity
principles in the context of “a wholly commercial transaction.” Ehrlich-Bober, 49
N.Y.2d at 582. Ehrlich-Bober did not even mention the longstanding distinctive doctrine
that applies in the marriage context, much less purport to supplant it with a newly
developed comity rule.

Notably Appellants disregard the controlling cases specifically applying the
marriage recognition rule afier Ehrlich-Bober. Indeed, subsequent to Ehrlich-Bober, the
Court of Appeals confirmed the vitality of the distinct marriage recognition rule, holding
that “[t]he law to be applied in determining the validity of . . . an out-of-state marriage is
the law of the State in which the marriage occurred.” Mott, 51 N.Y.2d at 292. In the
years since, this Department, along with other Appellate Division Departments, has
reiterated and applied the rule numerous times. See, e.g., In re Estate of Gates, 189
A.D.2d 427, 432 (3d Dep’t 1993); Dozack v. Dozack, 137 A.D.2d 317, 318 (3d Dep’t
1988); Coney, 167 A.D.2d at 583; In re Estate of Yao You-Xin, 246 A.D.2d 721,721 (3d
Dep’t 1998). See also, e.g., Catapano, 17 AD.3d at 672; Lancaster v. 46 NYL Partners,
228 A.D.2d 133, 141 (1st Dep’t 1996); Martinez, 50 A.D.3d at 191.

In any event, even if the general, non-marital comity principles of Enrlich-
Bober rather than those specific to recognition of marriages were applicable, respect for
out-of-state marriages between same-sex partners would sti/l be required in New York.
Under the Ehrlich-Bober comity standard, a court must compare New York’s public
policy with that of the foreign jurisdiction to determine which conflicting law controls.

Ehrlich-Bober, 49 N.Y.2d at 580. This approach does not permit simply disregarding
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foreign law if inconsistent with New York’s. “[I]f New York statutes or court opinions
were routinely read to express fundamental policy, choice of law principles would be
meaningless. Courts invariably would be forced to prefer New York law over conflicting
foreign law on public policy grounds.” Cooney v. Osgood Mach., Inc., 81 N.Y.2d 66, 79
(1993).

Instead, in determining whether recognition of valid foreign marriages
would violate New York’s public policy, even under general choice of law rules, a court
still would apply a standard similar to the “abhorrence” exception: “In view of modern
choice of law doctrine, resort to the public policy exception shouid be reserved for those
foreign laws that are truly obnoxious.” Id. at 79. See also Welsbach Elec. Corp. v.
MasTec North Am., Inc., 7 N.Y.3d 624, 628-29 (2006) (following Cooney). In light of
New York’s longstanding respect for same-sex relationships, coupled with its
exceptionally strong public policy calling for recognition of valid out-of-state marriages,
Appellants could not possibly demonstrate that DCS’s respect for the marriages of same-
sex couples would be “obnoxious” to public policy.

IL.
THE DCS POLICY MEMORANDUM COMPORTS WITH THE NON-

DISCRIMINATION REQUIREMENTS OF SONDA AND NEW YORK’S
CONSTITUTIONAL GUARANTEE OF EQUAL PROTECTION

The decision below confirming the legality of the DCS Policy
Memorandum should be affirmed for the additional reason that a different policy to deny
spousal benefits to validly married public employees with same-sex spouses would
contravene not only the governing marriage recognition rule but also SONDA, codified at
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Executive Law § 296(1)(a), and the State Constitution’s guarantee of equal protection,
N.Y. Const. Art. I, § 11.

As the Martinez court held in the closely analogous context of a county
government’s denial of spousal health coverage to the same-sex spouse of a government
employee, to deny benefits to married lesbian and gay public employees while
simultaneously conferring such benefits on those with other out-of-state marriages that
likewise could not be obtained in New York would violate the prohibition against sexual
orientation discrimination codified in Executive Law § 296(1)(a) — as well as that law’s
prohibition against sex discrimination. Section 296(1)(a) bars discrimination on the basis
of sexual orientation and sex “in terms, conditions or privileges of employment.” The
Martinez court recognized that “[t]he sole reason for defendants’ rejection of the marital
status of plaintiff is her sexual orientation, and defendants thus violated Executive Law §
296(1)(a)” by denying her spousal health coverage. Martinez, 50 A.D.3d at 193.

Under the marriage recognition rule, DCS would be required to respect an
out-of-state common law marriage, uncle/niece matriage, proxy marriage, or under-age
marriage, even though those marriages are prohibited within New York (and, in the case
of uncle/niece marriages, felonies, see Penal Law § 255.25). To single out for
unfavorable treatment the out-of-state marriages of lesbian and gay State employees like
Respondent-Intervenors, while simultaneously respecting other out-of-state marriages
that likewise could not be obtained in New York, would violate SONDA. DCS properly

avoided this result.
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Nor does the SONDA legislative history cited by the Appellants (App. Br.
at 25) have anything to do with the issue presented in this case. In enacting SONDA the
Legislature disclaimed only an intention “to create, add, alter or abolish any right to
marry that may exist under the constitution of the United States, or this state and/or the
laws of this state.” N.Y. Exec. Law § 296 cmt. (McKinney 2005) (emphasis added). At
issue here is not the right to marry within the State, but only the right to have one’s valid
out-of-state marriage respected — an issue on which the legislative history is completely
silent.'!

Disrespecting the valid out-of-state marriages of same-sex couples while
recognizing those of other couples who could not marry within New York for purposes of
spousal health insurance coverage would also violate the constitutional guarantee of
equal protection, N.Y. Const. Art. I, § 11, which “imposes a clear duty on the State and

its subdivisions to ensure that all persons in the same circumstances receive the same

1 Appellants’ amicus the National Legal Foundation (“NLF”) offers a muddled and

inaccurate analysis of SONDA that should be disregarded. For example, the NLF suggests that
discrimination on the basis of sexual orientation passes muster under the Executive Law if a
“rational basis” for the discrimination can be found. See NLF Br. at 9. The NLF conflates the
rational basis standard of review for an equal protection claim, which tolerates discrimination if
supported by a rational basis, with the anti-discrimination proscriptions laid down by the
Legislature in the Executive Law, which flatly prohibits discrimination on the basis of sexual
orientation and sex, regardless of whatever purported justifications might be offered for the
discrimination. See Exec. Law § 296(1)(a) (“It shall be an unlawful discriminatory practice” to
discriminate in employment “because of . . . sexual orientation [or] sex”) (emphasis added);
State Div. of Human Rts. on Complaint of Schwabenbauer v. Bd. of Educ., Olean Pub. Schs., 46
A.D.2d 483, 487 (4th Dep’t 1975) (noting “distinction between the Fourteenth Amendment,
which permits rational bases for discrimination between classes of individuals, and the statutory
standard of the Human Rights Law [i.e., the Executive Law], which reflects a more positive and
direct focus through the use of sanctions of a practice of employers which ‘because of the . . . sex
of any individual . . . discriminate(s) against such individual in compensation or in terms,
conditions or privileges of employment’”). The amicus brief of the New York Civil Liberties
Union in support of Respondents further addresses flaws in the Executive Law analysis offered
by the ADF and NLF.
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treatment.” Brown v. State, 89 N.Y.2d 172, 190 (1996). Same-sex and different-sex
couples in marriages not available in New York but validly entered into elsewhere stand
in precisely the same position with respect to their crucial interest in obtaining spousal
health benefits. Excluding only same-sex couples with valid out-of-state marriages from
receiving such benefits lacks even a legitimate or rational justification. See, e.g., Levy v.
Louisiana, 391 U.S. 68, 72 (1968) (striking down on rational basis grounds statute
treating legitimate and illegitimate children differently for purposes of right to maintain
action for wrongful death of parent). To single out same-sex couples and refuse
recognition only to their marriages for purposes of eligibility for health benefits thus
would violate the guarantee of equal protection, a result appropriately avoided by the

DCS Policy Memorandum. '

¥k %

Defendants-Respondents followed governing State law mandating that
DCS respect same-sex couples’ out-of-state marriages. The Supreme Court correctly
ruled that Defendants-Respondents acted lawfully and that Appellants failed to state a

cause of action under any theory.

12 Given that a straightforward application of the marriage recognition rule requires

affirmance of the decision below, these constitutional ramifications need not even be reached.
See People v. Felix, 58 N.Y.2d 156, 161 (1983) (“It is hornbook law that a court will not pass
upon a constitutional question if the case can be disposed of in any other way.”). Should they be
taken into account, however, there should be no confusion with the distinct issue addressed in
Hernandez — whether the State Constitution is violated by prohibiting same-sex couples from
marrying within New York. See 7 N.Y.3d at 358. Hernandez did not at all consider the different
constitutional issue here — whether the guarantee of equal protection would be violated by
uneven application of the marriage recognition rule to different categories of out-of-state
marriages that are prohibited from taking place within New York.
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Appellants® specific claims simply try to spin their general objection to
application of the marriage recognition rule into purported violations of the State Finance
Law, Constitution, and Administrative Procedure Act. Respondent-Intervenors
incorporate by reference the arguments addressing these specific provisions advanced by
Defendants-Respondents. In brief, by interpreting “spouse” to include those in a valid
out-of-state marriage with a spouse of the same sex, Defendants-Respondents neither
engaged in “illegal” government expenditures under State Finance Law § 123-b nor
usurped the legislative function or promulgated a rule or regulation triggering the
requirements of State Administrative Procedure Act § 202 or Article IV, § 8 of the State
Constitution. Instead, they merely followed settled State law. Moreover, Appellants®
allegation that Defendants-Respondents are impermissibly expending State funds for
“partisan political purposes” in an “underhanded” attempt to benefit “politically favored
individuals” (App. Br. at 15, 37) is a shameful attack on officials who simply followed
the law and declined to discriminate against married public employees solely because

they are lesbian or gay.
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CONCLUSION

For the foregoing reasons, Respondent-Intervenors respectfully request that
the decision of the Supreme Court be affirmed.
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