




























































































the courts, to determine that same-sex marriages should not be
recognized. Hernandez held that the Legislature had not authorized
the performance of same-sex marriages, and that there was a
rational basis for that decision, while acknowledging that the
Legislature also could rationally make the opposite choice and
permit same-sex couples to marry in New York. See 7 N.Y.3d at 360,
365. Not a single judge of the Court of Appeals expressed the
opinion that a same-sex union, by definition, could not be a
marriage. To the contrary, Hernandez made clear that it is “not
for [the courts] to say whether same-sex marriage is right or
wrong” and expressed a hope “that the participants in the
controversy over same-sex marriage will address their arguments to
the Legislature.” Id. at 366.

The bottom line is that plaintiffs, having lost the battle
over recognition of same-sex marriages in the political arena, now
ask this Court to undo the results of the political process and act
as though the mini-DOMA rejected by the Legislature had Dbeen
enacted into New York law. In the process, they ask this Court to
create a conflict with another Appellate Division and iadically
alter this State’s centuries-old policy of recognizing wvalid
marriages unless the Legislature disapproves them. Plaintiffs may
believe that recognition of same-sex marriages in New York is bad

policy, but neither the Legislature nor any of the three statewide
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elected officials has endorsed their view. There is no basis for
finding that DCS acted unlawfully in recognizing same sex-

marriages.

D. The Civil Service Law Permits DCS To
Offer Spousal Benefits to Anyone In
a Lawful Marriage.

Plaintiffs and their amici also argue that, as a matter of
statutory construction, a same-sex partner in a valid marriage that
is entitled to recognition in New York nonetheless is not a
vgpouse” as the term is used in the Civil Service Law. But there
is no reason to construe the term “spouse” as excluding anyone who
is in a lawful marriage.

In ordinary use, “spouse” is defined as a “husband or wife by
lawful marriage” or “a married person.” Black’s Law Dictionary
1438 (8th ed. 2004). Same-sex partners who are in a “lawful
marriage” fit either definition.’ And there is no reason to think
that the Legislature, in enacting the Civil Service Law, intended
to exclude any lawfully married NYSHIP beneficiaries from coverage.
To the contrary, NYSHIP is to designed to have a wide reach, "“to

provide benefits on a non-discriminatory basis to the extent

°® Amicus Curiae American Center for Law and Justice, at page 3
of its brief, mistakenly states that a spouse is defined by Black’s
Law Dictionary as “either the husband or the wife of a married
couple.” This definition does not appear in the eighth edition of
Black’s Law Dictionary, to which they cite.
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possible, to active members throughout the state, wherever
located.” Civil Service Law § 161(3) .
Plaintiffs mistakenly rely on cases holding that same-seXx

couples who are not married are not “spouses” as that term is used

in various statutes. See Br. for Plaintiffs-Appellants at 22-24.
But these cases say nothing about whether the partners to valid
marriages are “spouses.” Plaintiffs argue that New York should
extend the same level of recognition to same-sex marriages that it
does to other legal relationships between same-sex partners, such

as civil unions and domestic partnerships, see Br. for Plaintiffs-

Appellants at 23-24. The cases they cite, however, expressly
refuse to treat marriages as legally eqguivalent to civil unions,
domestic partnerships, and other non-marital relationships. See,

e.g., Langan, 25 A.D.3d at 94 (declining to equate Vermont civil

union with a marriage because “the Vermont Legislature went to
great pains to expressly decline to place civil unions and marriage

on an identical basis”); Langan V. State Farm Fire & Cas., 48

A.D.3d 76, 78-79 (3d Dep’t 2007) (holding that civil union partner
cannot be “surviving spouse” for purposes of Workers’ Compensation
Law, because that stature provides for a lump sum “upon
remarriage,” suggesting that there must have Dbeen initial

marriage); Valentine v. Am. Airlines, 17 A.D.3d 38, 40 (3d Dep’t

2005) (“As claimant concedes that he and decedent were not married,

claimant does not fit within the statutory definition of a
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surviving spouse . . . ."). Cases that decline to treat civil
unions like marriages cannot support the proposition that marriages
should be treated like civil unions.

Finally, there is no basis for plaintiffs’ assertion that
neither DCS nor any other executive branch agency has the
vauthority to declare which unions will be recognized as valid
marriages in New York.” Br. for Plaintiffs-Appellants 12 (emphasis
omitted). Agencies routinely are called upon to determine whether
someone who purports to be married under the laws of another State
or country is in a union that should be recognized as a marriage in
New York. For example, the Workers'’ Compensation Board regularly
applies the marriage-recognition rule to determine whether someone

igs a “spouse.” See, e.dg., Mott, 51 N.Y.2d at 293-94; Lancaster v.

46 NYL Partnersg, 228 A.D.2d 133, 141-42 (1st Dep’t 1996) ; Matter of

Coney, 167 A.D.2d at 582. Indeed, Mott overturned a Board
determination that erroneously assumed New York would only
recognize common-law marriages that had been declared valid in
another State and required the Board to apply the marriage-
recognition rule in exactly the same manner that a court would.
Thus, in applying the marriage-recognition rule, DCS acted well
within its authority.

Moreover, as plaintiffs acknowledge, the Legislature has
explicitly delegated to DCS the authority to “interpret the term

‘spouse’ for purposes of administering the state health insurance
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program,” Br. for Plaintiffs-Appellants at 14; gee Civil Service
Law § 164. Accordingly, it was well within DCS’s authority to
determine whether same-sex marriages from other jurisdictions fall
within this definition. Indeed, DCS exercised precisely the same
authority when it previously determined that it would not recognize
such marriages. DCS did not have the option of avoiding the
question or somehow certifying it to the Legislature. It had to
make a determination one way or the other, and its determination

was amply supported by New York law.

E. DCS’s Recognition of Valid Same-Sex Marriages
Is Not an Unlawful Use of State Funds.

pPlaintiffs also claim that, by offering spousal benefits to
partners in valid same-sex marriages, DCS is using public funds to
aid the personal agenda of former Governor Spitzer, in violation of
the constitutional bar on using state money “in aid of any private
corporation or association, or private undertakihg." N.Y. Const.
art. VII, § 8. This claim (like plaintiffs’ other claims) relies
upon the incorrect premise that DCS took actions that were “in
direct conflict with the legislature’s duly enacted laws,” gsee Br.
for Plaintiffs-Appellants at 38. Because DCS’s actions were
otherwise lawful, it is irrelevant whether they also accorded with
anyone’s political agenda, as Supreme Court correctly concluded

(R. 9). See Chase-Hibbard Millinq Co. v. Cityv of Elmira, 207 N.Y.

460, 467 (1913) (“If the public authorities were authorized to do
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what they did do with the river channels, the reasons that moved
them do not concern the plaintiff. The assignment of an improper
motive, or reason, for doing an act, which the municipality was
authorized to perform could not make that act illegal.”) (internal
citation omitted) .

In any event, the ban on assisting private undertakings is not
implicated here. The state constitution bars an agency from

conferring gifts, spending taxpayer money ftor a political campaign,

see Schulz v. State, 86 N.Y.2d 225, 234 (1995), or otherwise
wraid[ing] the public purse for the benefit of favored individuals
or enterprises furnishing no corresponding benefit or consideration

to the State,” Teachers Ass'n V. Bd. of Educ., 34 A.D.2d 351, 353

(2d Dep’t 1970). It does not bar the provision of otherwise lawful
benefits to government employees and retirees merely because doing
so might also be consistent with a larger political objective.
All DCS has done 1is provide spousal benefits to state
employees and others enrolled in NYSHIP. Health care coverage,
including spousal coverage, is a common incident of the employment
relationship. In interpreting the related ban on municipalities
providing gifts, see N.Y. Const. art. VIII, § 1, this Court and
others have rejected the argument that such common forms of
employee compensation as sick leave or pension benefits can be
characterized “as a mere gratuity” subject to constitutional

challenge, Bd. of Cooperative Educ. Servs. v. State, 236 A.D.2d 84,
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88 (3d Dep’'t 1997); see Teachers Ass'mn, 34 A.D.2d at 354. Spousal

health benefits similarly are part of a standard compensation
package, and the New York Constitution does not preclude a
governmental employer from providing them.

Moreover, plaintiffs have moved for summary judgment on this
issue without any evidence that supports their allegations of

impropriety. Cf£. Schulz v. McCall, 220 A.D.2d 984 (3d Dep’t 1995)

(dismissing “wholly conclusory allegation” that public funds were
expended improperly). There is no evidence in the record, and no
reason to believe, that DCS has given differential treatment to
“politically favored individuals,” see Br. for Plaintiffs-
Appellants at 37. Rather, DCS has applied the law equally with
respect to all potential beneficiaries, albeit in a manner that
plaintiffs do not like. Nor have plaintiffs introduced any
evidence to support their contention that the policy memorandum was
motivated by political concerns, as opposed to merely being
consistent with larger policy objectives,® see Br. for Plaintiffs-

Appellants at 38-39. They have not come close to rebutting the

“presumption of regularity and honest motivation which attaches to

10 plaintiffs rely solely on a statement made by DCS President
Nancy G. Groenwegen in announcing DCS’'s policy change. 1In a press
release, Groenwegen noted proposed legislation that was introduced
around the same time by then-Governor Eliot Spitzer that would
amend the Domestic Relations Law to authorize same-sex couples to
marry in New York. She stated that DCS’s marriage-recognition
policy “furthers Governor Spitzer’s recently announced intention to
create civil marriage equality for all New Yorkers.” (R. 33)
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official acts,” Altamore V. Barrios-Paoli, 90 N.Y.2d 378, 386

(1997) (quotation marks and citation omitted). Accordingly, even
if a political motivation were relevant to the lawfulness of an
otherwise proper policy, which it is not, Supreme Court’s dismissal

of this claim still should be affirmed.

POINT 1T

THE CHALLENGED POLICY IS AN INTERPRETIVE STATEMENT THAT
DID NOT REQUIRE NOTICE-AND-COMMENT RULEMAKING

Contrary to plaintiffs’ claim, DCS was not required to engage
in notice-and-comment rulemaking to promulgate the challenged
policy memorandum. As Supreme Court correctly found (R. 9), the
memorandum simply interprets the term “spouse” in Civil Service Law
§ 164. The State Administrative Procedure Act, which provides that
“rules” of general applicability must be promulgated in a certain
manner, also exempts from its definition of “rule” a variety of
agency actions. Among these exemptions is one for “forms and
instructions, interpretive statements and statements of general
policy which in themselves have no legal effect but are merely
explanatory.” SAPA § 102(2) (b) (iv). The policy memorandum was
just such an “interpretive statement.”

DCS’s policy memorandum has “no legal effect” standing alone.
Rather, it merely explains the manner in which the agency will

apply “a predetermined test for eligibility,” Cubas v. Martinez, 8

N.Y.3d 611, 621 (2007), i.e., the requirement of Civil Service Law
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§ 164 that coverage be provided to a “spouse.” Because the policy
memorandum simply interprets existing law and does not create any
new rights or obligations that are not rooted in the Civil Service

Law itself, it does not require a rulemaking. See, e.d., Elcor

Health Servs. v. Novello, 100 N.Y.2d 273, 280 (2003) ; Matter of

suffolk Regional Off-Track Betting Corp. v. State Racing & Wagering

Bd., 47 A.D.3d 133, 136 (3d Dep’t 2007), leave granted, 10 N.Y.3d

706 (2008) .

In arguing that the policy memorandum nonetheless required a
rulemaking to promulgate, plaintiffs rely on two meritless
theories. First, they make the novel argument that the policy
memorandum contains too little explicit legal analysis to qualify
as an interpretive rule. See Br. for Plaintiffs-Appellants at 15,
44-45. They cite no precedent for judicial examination into
whether an agency has shown its analytical work in this context,
and such review would be improper. saPA does not condition
interpretive-rule status on the inclusion of any particular
quantity of legal analysis. Nor is there any reason for a court to
scrutinize the manner in which an agency explains its
interpretation of existing law, as opposed to whether the
interpretation is correct or reasonable. Indeed, such scrutiny
would require interpretive rules — which the Legislature has
specifically exempted from the formality of the rulemaking process

and which by definition have no independent legal significance — to
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contain the same level of reasoned justification that is required
for regulations that are subject to SAPA'S requirements and that do
constitute binding law.

Moreover, even if SAPA authorized such an examination into the
quantity of the agency’s legal interpretation, here the legal
premises underlying the policy memorandum have been aired many
times, including in the 2004 opinions of the Attorney General and
the Comptroller as well as in this litigation. It would be
pointless to require DCS to restate them.

Second, plaintiffs suggest that an interpretive statement
cannot be used to reverse a former interpretation or otherwise make
a significant change in policy, because such an action changes the
law rather than restating existing law. See Br. for Plaintiffs-
Appellants at 46. Once again, they cite no precedent to support
this theory, which has repeatedly been rejected by the courts.

For example, in Matter of HMI Mech. Svs., Inc. v. McGowan, 277

A.D.2d 657, 658 (3d Dep’t 2000), the Labor Department acknowledged
va change in the Department’s interpretation of the extent of ERISA
preemption and its ability to enforce the underlying statutes and
regulations.” This Court nonetheless found the revised
interpretation to qualify as an interpretive statement, and
rejected the contention that the Department was bound to its
previous interpretation because of reliance interests. See also

UCP-Bayview Nursing Home v. Novello, 2 A.D.3d 643, 645 (2d Dep’t
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2003) (rejecting argument that change in how Department of Health
interpreted a statute required a promulgated rule); Matter of

Friesch-Groninagsche Hypotheekbank Realty Credit Corp. v. Tax

Appeals Tribunal, 185 A.D.2d 466, 468 (3d Dep’t 1992) (publication
of a revised interpretive statement “was an adequate vehicle to

announce a change in [Tax] Department policy”); cf. Caraballo v.

Reich, 11 F.3d 186, 196 (D.C. Cir. 1993) (rejecting argument that
interpretive rules may only “restate consistent agency practice”).

Cubas, the case on which Appellants most heavily rely,
actually refutes their position. In that case, the Department of
Motor Vehicle had changed its policies with respect to the issuance
of driver’'s licenses to non-citizens, with as much “concrete legal
effect,” see Br. for Plaintiffs-Appellants at 46, as resulted here.
See 8 N.Y.3d at 616 (describing changes in Department of Motor
Vehicle'’s position as to what proof of identity would be required) .
The Court of Appeals rejected the argument that, because license
applicants now had to meet more stringent requirements than under
the previous interpretation, the Department’s new interpretation
should be viewed as “impos[ing] a new obligation” that required a
rulemaking. Id. at 621.

DCS’s policy memorandum is an interpretive statement that does
not require notice and comment for promulgation, as it has no

effect other than to alert the public to the manner in which DCS

interprets governing law. Neither the amount of legal analysis in
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that document nor its consistency with prior DCS interpretations

are relevant for SAPA purposes.

Accordingly, this claim must fail.

CONCLUSION

Supreme Court’s judgment should be affirmed.
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