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NEW YORK SUPREME COURT
APPELLATE DIVISION : THIRD DEPARTMENT

KENNETH J. LEWIS, DENISE A. LEWIS, ROBERT C.
HOUCK, JR., and ELAINE A. HOUCK,

Plaintiffs-Appellants,
-against-
THE NEW YORK STATE DEPARTMENT OF CIVIL
SERVICE and NANCY G. GROENWEGEN, in her
official capacity as President of the New
York State Department of Civil Service,
Defendants-Respondents
-and-

PERI RAINBOW and TAMELA SLOAN

Defendants-Intervenors-Respondents.

BRIEF OF AMICUS CURIAE CITY OF NEW YORK

PRELIMINARY STATEMENT

The New York State Department of Civil Service (“DCS”)
Employee Benefits Division announced a policy of recognizing, as
spouses, the parties to any same-sex marriage performed in
jurisdictions where such marriage is legal, for the purpose of
providing spousal benefits under the New York State Health
Insurance Program and other DCS-administered benefits programs.
In denying the summary judgment motion filed by the plaintiffs
Kenneth and Denise Lewis and Robert and Elaine Houck and

granting summary Jjudgment to the defendant and defendants-



intervenors, the Supreme Court properly concluded that DCS’s
marriage fecognition policy is both lawful and within its
authority.

The City of New York (City) submits this amicus curiae
brief to urge this Court to affirm the Supreme Court Decision
and Order and to support the position of the defendants and
defendants-intervenors with respect to the lawfulness of the
defendant’s marriage recognition policy.

INTEREST OF AMICUS CURIAE

The City of New York has a policy of recognizing
equally all marriages lawfully entered into in jurisdictions
other than New York State to the maximum extent allowed by law.
Thus, the City of New York has a particular interest in the
outcome of this case because the State of New York’'s marriage
recognition policy - as articulated here by DCS - enhances and
further protects New York City residents seeking recognition for
their lawful marriages. The City’s interests are aligned with
those of the State in establishing that policies recognizing
equally all marriages lawfully entered into in jurisdictions
other than New York State are not offensive to the public policy
or traditions of the State of New York.

The City’s policy of recognizing rights of same-sex
partners who have entered into lawful marriages is part of the

City’s commitment to recognizing rights of same-sex partners and



to its general policies of non-discrimination and equal
treatment of its residents and employees. Pursuant to Local Law
Number 2 of 1986 (the “Gay Rights Law”), the City amended its
Human Rights Law, New York City Administrative Code § 8-101, et
seqg., to prohibit discrimination based on sexual orientation.
Mayors Koch and Dinkins adopted orders conferring benefits on
domestic partners, which were ratified by Mayors Giuliani and
Bloomberg. In addition, the City has permitted its employees to
obtain health coverage for their domestic partners since 1994.

In 1998, pursuant to Local Law No. 27 of 1998, the
city codified a domestic partner registration program and
amended the Charter and Administrative Code to pfovide equal
treatment in a number of areas for domestic partners registered
pursuant to the City’s program. In April of 2000, the City’s
Department of Citywide Administrative Services issued a
ulletin to provide guidelines on the Family
and Medical Leave Act of 1993, in which it explained that an
eligible employee with a domestic partner may take leave to care
for the employee’s domestic partner if such person has a serious
health condition. In 2002, the City enacted Local Law 24 to
extend the rights and benefits provided to domestic partners
registered in the City to parties to lawful same-sex marriages

and civil unions, as well as to domestic partners registered in

other jurisdictions.



In the “Declaration of 1legislative intent and
findings” accompanying Local Law 24 of 2002, the City Council
explicitly recognized that same-sex couples have faced many
obstacles to full legal recognition of their relationships and
that the Federal Government, as well as many other states, have
passed Defense of Marriage Acts expressly prohibiting the
recognition of same-sex marriages. See Local Law 24 of 2002,
Section 1. In response, the City amended its Administrative
Code to ensure that same-sex couples who have lawfully married
in other jurisdictions can, at least, enjoy all rights and
benefits currently available to domestic partners registered in
New York City. New York City Administrative Code §§ 3-240, 3-
' 245.

Further expanding upon with this policy, by Iletter
dated November 17, 2004, the Corporation Counsel advised the
Mayor that benefits available to the “spouses” of members of the
city’s five pension systems are available to the same-sex
spouses of members. Record on Appeal (*R.) 184-193.
Accordingly, the City pension systems adopted resolutions
recognizing the same-sex marriages of members lawfully entered
into in other jurisdictions “for the purpose of determining all
the rights, responsibilities and benefits afforded to the
‘spouse,’ ‘surviving spouse,’ ‘widow’ or ‘widower’ of a member.”

See R. 192-193.



By letter dated April 6, 2005, the Senior Counsel for

the Mayor, in response to an inquiry about City policy,

that:

R. 115, 195.

On behalf of the Mayor, I am
pleased to confirm for you that it
is the policy of the City of New
York to recognize equally all
marriages, whether between same-
or opposite-sex couples, and civil
unions 1lawfully entered into in
jurisdictions other than New York
State, for the purposes of
extending and administering all
rights and benefits belonging to
these couples, to the maximum
extent allowed by law.

stated

In light of the City’s explicit marriage recognition

policy, as articulated, above, and the City’s general policy to

support initiatives that extend,

in a manner consistent with

law, the same benefits to same-sex couples that are afforded to

opposite-sex couples,

outcome of this case.

The

ARGUMENT

THE SUPREME COURT PROPERLY
DETERMINED THAT THE DEFENDANT’S
MARRIAGE RECOGNITION POLICY Is
BOTH LAWFUL AND WITHIN ITS
AUTHORITY.

the City has a particular interest in the

City agrees with and adopts the well-reasoned

arguments set forth in the briefs of the defendants-respondents

and defendants-intervenors-respondents.



As noted in the statement of the City’s interest, the
City is committed to recognizing rights of same-sex partners and
to ensuring the equal treatment of all City employees. We
therefore take this opportunity to add a few comments to the
analysis in the briefs submitted by the respondents.

The City agrees with the defendants-intervenors that
this case calls for a straightforward application of New York’'s
governing marriage recognition rule. For well over a century,
New York has recognized that the validity of a marriage contract
is to be determined ‘by the law of the State where it was entered
into; if valid there, it is to be recognized as such in the
courts of this State, unless contrary to the prohibitions of
natural law or the express prohibitions of a statute. See Van

Voo_rhis v. Brintnall, 86 N.Y. 18, 25 (1881). Thus, New York has

recognized marriages solemnized outside of New York unless (1)
recognition of the marriage is prohibited by the "positive law"
of New York; or (2) the marriage involves incest or polygamy,
both of which fall within the prohibitions of "natural law".

See Martinez v. County of Monroe, 50 A.D.3d 189, 191 (4th Dept.

2008), appeal dismissed 10 N.Y.3d 856 (May 6, 2008) (holding
that same-sex partners with valid Canadian marriage entitled to
spousal health care benefits). If a marriage is wvalid in the
place where it was entered, "it is to be recognized as such in

the courts of this State, unless contrary to the prohibitions of



natural law or the express prohibitions of a statute".? See

Moore v. Hegeman, 92 N.Y. 521, 524 (1883); Thorp v. Thorp, 90

N.Y. 602 (1882).
A marriage between individuals of the same sex does
not fall within either of the two exceptions to the marriage-

recognition rule. See Martinez v. County of Monroe, 50 A.D.3d

at 192. The New York Legislature has not enacted legislation to
prohibit the recognition of same-sex marriages validly entered
into outside of New Yérk. New York recognizes out-of-state
marriages of heterosexuals that would have been invalid if made
in New York if the marriage was valid where contracted even if

the purpose was to evade New York law. See Van Voorhis v.

Brintnall, 86 N.Y. at 18 (recognizing validity of marriage of
New York residents who married in Connecticut in order to evade
husband’s New York divorce decree adjudging it to be unlawful

for him to remarry during life of ex-wife); Matter of Peart, 277

A.D. 61 (1% Dept. 1950) (recognizing marriage entered into in

1 pursuant to this "marriage-recognition" rule, New York has

recognized a marriage between an uncle and his niece "by the
half blood", Matter of May, 305 N.Y. 486, 488 (1953), common-law
marriages valid under the laws of other states, see Matter of
Mott v. Duncan Petroleum Trans., 51 N.Y.2d 289, 292-293 (1980),
a marriage valid under the law of the Province of Ontario,
Canada of a man and a woman both under the age of 18, see
Donohue v. Donohue, 63 Misc. 111, 112 (N.Y. Sup. Ct. 1909), and
a "proxy marriage" valid in the District of Columbia, Fernandes
v. Fernandes, 275 A.D. 777 (2™ Dept. 1949), all of which would
have been invalid if solemnized in New York.




violation of prohibition contained in divorce decree where

prohibited marriage occurs in another state); Fernandes V.

Fernandes, 275 A.D. 777 (2™ Dept. 1949) (where proxy marriage is
valid in jurisdiction where celebrated both as a common-law
marriage and as marriage by proxy, marriage must be recognized
as valid in New York). Accordingly, the positive law exception
to the general rule of foreign marriage recognition is not
applicable in this case.

The natural law exception is similarly inapplicable as
that exception has generally been limited to marriages involving
polygamy or incest or marriages "offensive to the public sense
of morality to a degree regarded generally with abhorrence",

which cannot be said here. See Matter of May, 305 N.Y. at 493.

Marriage between individuals of the same sex is simply not
contrary to the “public sense of morality”, i.e., public policy,
of New York. As discussed in the defendant-respondent’s brief,
New York provides a panoply of protections to same-sex couples
such that recognition of their marriages would be fully

consistent with State policy.? In addition, wunlike the

2 New York statutes and case law not only protect the rights of
same-sex partners, but also prohibit discrimination on the basis
of sexual orientation. See e.g. In re Jacob, 86 N.Y.2d 651
(1995) (permitting second parent adoption by same-sex partner);
Braschi v. Stahl Assocs. Co., 74 N.Y.2d 201, 211-214 (1989)
(finding same-sex partner to be protected from eviction as
family member of tenant); Civil Rights Law § 40-c(2)
(prohibiting sexual orientation discrimination in civil rights) ;




overwhelming majority of states, New York has not chosen,
pursuant to the federal Defense of Marriage Act, 28 U.S.C. 8§
1738C, to enact legislation denying full faith and credit to
same-sex marriages validly solemnized in another  state.

Finally, in Hernandez V. Robles, 7 N.Y.3d4 338 (2006), the Court

of Appeals held that the New York State Constitution does not
compel recognition of marriages between members of the same sex,
pbut noted that the Legislature may enact legislation recognizing
such marriages. Id. at 356, 358-359. Thus, the Court of
Appeals indicated that the recognition of plaintiffs’ marriage
is not against the public policy of New York. Id. at 358-359.°
Moreover, as of August 27, 2002, the New York City
Administrative Code was amended to ensure that same-sex couples
who have lawfully married in other jurisdictions can, at least,

enjoy all rights and benefits currently available to domestic

o red in New York City. NYC Admin. Code § 3-245.
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Thus, it is the explicit policy of the City of New York - the

Executive Law §§ 296(1), (2), (2) (a) (prohibiting sexual
orientation discrimination in employment, education, housing,
public accommodations, and extension of credit).

3 The Court of Appeals in Hernandez said no more than that the
Domestic Relations Law does not authorize same sex couples to
marry in New York and that no constitutional imperative required
the court to interfere with that law as enacted by the
legislature. The Court of Appeals ruled that same-sex couples
could not obtain marriage licenses within New York, but did not

rule on what effect New York should give to a same-sex marriage
validly entered into outside of New York.



most populous jurisdiction in the state - to recognize valid
foreign marriages between members of the same sex.* 1In addition,
it is the explicit policy of the City to prohibit discrimination
based on sexual orientation. See NYC Admin. Code § 8-101, et
seqg. Thus, the City’s policy mandates that the same recognition
afforded to valid foreign marriages between individuals of the
opposite sex is accorded to valid foreign marriages between
individuals of the same sex. In light of the significant beody
of judicial decisiops and legislative and administrative
enactments already existing in jurisdictions within New York, it
cannot reasonably be found that recognition of lawful same-sex
marriages violates the public policy of New York.

Finally, for all types of foreign laws, it is firmly
established under New York’s choice-of-law principles that
courts must enforce a foreign law unless it is contrary to New

York’s public policy. See Loucks v. Standard 0Oil Co. of N.Y.,

224 N.Y. 99, 110-111 (1918) ("If a foreign statute gives the
right, the mere fact that we do not give a like right is no
reason for refusing to help the plaintiff in getting what
belongs to him. We are not so provincial as to say that every

solution of a problem is wrong because we deal with it otherwise

4 vyarious other New York municipalities, including Albany,

Binghamton, Brighton, Buffalo, Ithaca, Nyack, Rochester and
Westchester County, have similarly announced marriage
recognition policies. See R. 117-128, 197-222.
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at home") . "To hold otherwise would undermine the fundamental
principles of comity by interfering with the acts of a foreign

jurisdiction's legislature or judicial body.” Sung Hwan Co.,

Ltd. v. Rite Aid Corp., 7 N.Y.3d 78 (2006). Thus, only rarely

is the law of one state considered so far outside the social and
moral standards of New York that it violates this state’s strong
public policy. Given New York’s stated public policy supporting
and protecting the bonds between same-sex couples, DCS’s
marriage recognition policy is fully consistent with New York’s
choice-of-law jurisprudence.

For the reasons stated in the briefs of the
defendants-respondents and defendants-intervenors-respondents,
the other arguﬁents offered by the plaintiffs to invalidate the
determination are without merit. The DCS policy memorandum does
not violate the constitutional principle of separation“ of
powers, State Finance Law § 123-b, New York Constitution article
IV, § 8, or State Administrative Procedure Act, § 202. The

Supreme Court properly rejected each of these arguments in turn,

and its Decision and Order should accordingly be affirmed.
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CONCLUSION

THIS COURT SHOULD AFFIRM THE
DECISION AND ORDER OF THE SUPREME
COURT.

Respectfully submitted,

MICHAEL A. CARDOZO,

Corporation Counsel of the City of
New York

Attorney for Amicus Curiae City of
New York

BY: ,»ﬁ/( //G/Qw/

SUSAN PAULSON
Assistant Corporation Counsel
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