


























same-sex marriage is right or wrong,” the Court of Appeals made clear that “any
expansion of the traditional definition of marriage should come from the
Legislature.” Id. at 361, 366 (emphasis added). Its decision was simply a matter of
statutory and constitutional integrity. Likewise, in the instant case, normative
analysis of same-sex relationships is not necessary to dispose of the issues before
this Court. It is simply a matter of enforcing the plain meaning of a statutory term.
The Hernandez Court made clear that the Legislature could alter its statutes to
remove the restrictions. Id. at 366. Notably, the Legislature has, as of yet, not made
such alterations; hence, marriage-related statutes still cannot be read to encompass
individuals in same-sex relationships.

There is no reason that the plain meaning and legislative intent and history
of “spouse” in the Workers’ Compensation Law, as well as of the gamut of
marriage-related terms in the Domestic Relations Law, should not apply to the
Civil Service Law. Consequently, an interpretation of Civil Service Law § 164 that
violates the well-established meaning of “spouse” is equally “untenable,” as such a

dramatic shift in social and fiscal policy is a decision fit solely for the Legislature.

Protection principles or impose unlawful discrimination because, among other reasons, a rational
Legislature could have concluded that “an important function of marriage is to create more
stability and permanence in the relationships that cause children to be born.” Id. at 359, 363-65.
Rejecting the Due Process argument, the Court distinguished the fundamental “right to marry”
from the “the right to marry someone from the same sex,” which was not “deeply rooted.” Id. at
362-63. Thus, the Court reviewed the Legislature’s limitation of marriage to opposite-sex
couples under rational basis scrutiny, and upheld this “long-accepted restriction.” Id. at 360.



II. STATE ADMINISTRATIVE AGENCIES MAY NOT INTERPRET A
STATUTE CONTRARY TO ITS PLAIN LANGUAGE AND
LEGISLATIVE HISTORY.

The Legislature’s authority is just as binding on administrative agencies as it

is on courts or private litigants. According to the Court of Appeals, “Absent a

constitutional violation, we may not disturb duly enacted statutes to, in effect,

substitute another policy preference for that of the Legislature.” Hernandez, 1

N.Y.3d at 367 (Graffeo, J., concurring). Neither may an administrative agency.

This Court recently rejected a statutory reinterpretation attempted by the Civil

Service in Matter of United University Professions v. New York, 36 A.D.3d 297,

302-03 (N.Y. App. Div., Third Dep’t 2006). While agencies generally enjoy

deference in their interpretations of statutes, this deference is not without its limits.

In United University, the Civil Service “effectuated a new interpretation of Civil

Service Law § 167-a” which was challenged as improper. Id. at 299. Overruling

the lower court, this Court held, “Respondents’ new interpretation of Civil Service

Law § 167-a is inconsistent with the plain language of the statute and its

legislative history. The starting point in interpreting a statute to determine the

Legislature’s intent is the text of the statute itself.” Id. (emphasis added). Thus,
While deference is generally given to an agency’s interpretation of a
statute that the agency is responsible for administering, courts need
not give any deference to the agency’s interpretation where no

specialized expertise is involved and the question is simply a matter of
reading and analyzing the statute to determine its intent.



Id. at 299 (citations omitted) (emphasis added).

Similarly, no “specialized expertise” is required to define the term “spouse”
for purposes of dependant eligibility. Nor is the Civil Service specially situated to
provide any such expertise. Thus, no deference to the Civil Service’s policy
memorandum is appropriate. Furthermore, the statutory provision at issue in
United University was much more complex than the simple statutory provision
reinterpreted by the Civil Service in the instant case. Compare Id. at 298-302, with
Civ. Serv. Law § 164. Even in United University, however, this Court held that no
specialized expertise would insulate the Civil Service’s flawed reinterpretation.
United Univ., 36 A.D.3d at 299-300.

In United University, this Court also looked to the legislative history of the
provision at issue, and to the historical scheme of the Civil Service Law, to support
its holding that the Civil Service had exceeded the realms of proper interpretation.
Id. Tn the instant case, to the extent that § 164’s “spouse” is somehow ambiguous,
the legislative history does mnot justify the Civil Service’s reinterpretation.
Moreover, “While an agency may rectify what it deems an erroneous interpretation
of the law, the new interpretation is only valid if the agency furnishes a legitimate
explanation for its change in position and the new interpretation is supported by the

statute’s language and legislative intent.” United Univ., 36 A.D.3d at 302 (citing



Matter of Richardson v. Comm’r of N.Y. City Dept. of Social Servs., 88 N.Y.2d 35,
39-40 (1996)).

Ultimately, in United University, this Court held,

Based on the plain language of Civil Service Law § 167-a, the

legislative history of Civil Service Law article 11 and respondents’

correct long-standing interpretation of that statutory scheme,

respondents’ new interpretation is arbitrary, capricious and contrary to

law. Therefore, petitioners were entitled to a judgment annulling that

interpretation and preventing respondents from implementing it.
United Univ., 36 A.D.3d at 302-03. Such is the case here. This Court should strike
down the Civil Service’s reinterpretation of “spouse,” as it defies the well-
established plain meaning of the term, as well as ignoring the legislative intent,
regulatory text, and history of the statute. The meaning of “spouse” is readily
apparent, and it could not reasonably be read to mean anything different than this
Court held it to mean in Langan. Therefore, under this Court’s instruction in
United University, the Civil Service’s reinterpretation of “spouse” in Civil Service
Law § 164 is not supported by administrative discretion and must be invalidated.
[II. THE JUDICIAL DOCTRINE OF COMITY IS NOT A PROPER

JUSTIFICATION FOR THE CIVIL SERVICE’S

REINTERPRETATION OF “SPOUSE” IN THIS CASE.

The lower court’s reliance on the discretionary judicial doctrine of comity
and its attendant marriage recognition rule is misplaced.

The doctrine of comity is not a rule of law, but one of practice,

convenience, and expediency. It does not of its own force compel a
particular course of action. . . . [T]he determination of whether effect




is to be given foreign legislation is made by comparing it to our own
public policy; and our policy prevails in case of conflict.

Ehrlich-Bober & Co. v. Univ. of Houston, 49 N.Y.2d 574, 580 (1980) (internal
quotation marks and citations omitted). Applying Ehrlich-Bober, this Court held,
“The doctrine of comity does not require New York to recognize claimant as
decedent's surviving spouse for death benefits purposes. This doctrine is not a
mandate to adhere to another state’s laws, but an expression of one state’s
voluntary choice to defer to another state’s policy.” Langan, 48 A.D.3d at 79
(citing Ehrlich-Bober, 49 N.Y .2d at 530).

Overwhelmingly, comity has not required a reinterpretation of the
“recognizing” state’s statutes. For example, the Appellate Division, Fourth
Department, applied comity to recognize that a marriage existed, but refused to
extend comity to allow a remarriage inconsistent with New York’s Domestic
Relations Law. D Arcangelo v. D Arcangelo, 277 A.D. 644, 646 (N.Y. App. Div.,
Fourth Dep’t 1951). The D’Arcangelo Court strictly adhered to the relevant
statutes, declaring, “We recognize that such a strict construction of the statute may
appear harsh to this defendant, but if the public policy of this State is to be further
relaxed, the remedy rests with the Legislature and not with the courts.” /d. at 647.

A review of the history of comity reveals a traditional application to cases
where a party who married under a foreign jurisdiction’s laws seeks to enforce an

aspect of the marriage “contract” against the other party in a different jurisdiction’s
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courts. Instead of dismissing the case on the grounds that the party has no standing
due to the invalidity of the marriage contract in the court’s State, the court could
choose to “recognize” the invalid foreign marriage, so that the party could litigate
his or her claims. Common examples include cases of divorce, custody matters,
and estate distribution.* Thus, comity properly applies in a limited context to
predicate judicial issues but not to a wholesale rewriting of the law.

The lower court, and the Martinez opinion on which it relied, departed from
the proper historical application of comity at one crucial point: the meaning of
“recognition.” Lewis v. New York State Dep’t of Civil Services, 2008 N.Y. Misc.
LEXIS 1623, at *5 (N.Y. Sup. Ct., Albany County 2008) (“Martinez is binding on
this court.”); see Martinez, 50 A.D.3d at 192 (“[I]n our view, [Hernandez] thereby
indicated that the recognition of plaintiff's marriage is not against the public policy
of New York.”). Under New York’s comity/marriage recognition rule doctrine, the
lower court would be free to “recognize” Defendant-Intervenors’ foreign, same-sex

marriage for purposes of adjudicating a custody issue brought by one against the

4 See, e.g., Glaser v. Glaser, 276 N.Y. 296 (1938) (recognizing foreign divorce decree as valid);
May’s Estate, 305 N.Y. 486 (1953) (recognizing foreign marriage between uncle and niece in
order to adjudicate estate distribution claims); Beth R. v. Donna M., 19 Misc. 3d 724 (N.Y. Sup.
Ct. 2008) (recognizing foreign same-sex marriage in order to adjudicate child-custody claim).
But see Chambers v. Ormiston, 935 A.2d 956 (R.1. 2007) (rejecting argument “that the common
law concept of ‘comity’ requires us to recognize their status as married for the purpose of
granting them a divorce.”). The Chambers Court rejected “that considerations of comity (a
largely discretionary and somewhat amorphous concept)” required Rhode Island marriage
statutes to be reinterpreted against their plain meaning, in order to give its family law courts
jurisdiction over such marriages. Id.
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other. It is a different matter altogether to extend this judicial doctrine to require
the recognizing State to provide all the marriage-based State benefits to the
partners of an otherwise invalid marriage. Langan, 48 A.D.3d at 79. Even more,
predicate “recognition” does not then support violating a statute’s plain meaning.
This is precisely what this Court held in Langan. Langan still applies to the
instant case even though the parties in Langan were partners in a foreign civil
union, and not a foreign same-sex marriage as is the case here. “Although we may
recognize the civil union status of claimant and decedent as a matter of comity, we
are not thereby bound to confer upon them all of the legal incidents of that status
recognized in the foreign jurisdiction that created the relationship.” Id. (emphasis
added). Thus, while the parties in Langan were not married, “Vermont considers
parties to a civil union to be “spouses” under that state’s law and provides them
with all of the benefits, responsibilities and protections of spouses to a marriage,
including workers’ compensation benefits.” Id. (emphasis added). New York did
not, and so, “While parties to a civil union may be spouses, and even legal spouses,
in Vermont, New York is not required to extend to such parties all of the benefits
extended to marital spouses.” Id. (emphasis added). Notably, “The extension of
benefits entails a consideration of social and fiscal policy more appropriately left to
the Legislature.” Id. (citing Langan v. St. Vincent’s Hosp. of N.Y., 25 A.D.3d 90,

95 (N.Y. App. Div., Second Dep’t 2005)). This Court “therefore decline[d] to

12




recognize, as a matter of comity, all of the legal incidents of a civil union that
Vermont law provides to such parties in that state.” Langan, 48 A.D.3d at 79.

Not only does comity not require the reinterpretation of “spouse” as
attempted by the Civil Service, but there is no absolute authority, judicial or
statutory, indicating that the Civil Service’s reliance on comity can somehow cure
its invalid reinterpretation. As this Court held in United University, the plain
meaning and legislative history should guide an agency’s interpretation of a
statute, when, as is the case here, such a plain meaning is ascertainable. United
Univ., 36 A.D.3d at 299. Moreover, a “new interpretation is only valid if the
agency furnishes a legitimate explanation for its change in position and the new
interpretation is supported by the statute’s language and legislative intent.” Id. at
302. Incorporating a discretional judicial doctrine such as comity fails to save the
defects of the Civil Service’s reinterpretation. Arguing that a discretionary judicial
doctrine trumps a statute’s plain meaning and legislative history is truly a bold
claim, especially when the judicial doctrine has no historical connection to the
statutory scheme at issue.

The integrity of the doctrine of comity need not be disturbed to dispose of
this case. Comity does not require any action by a State agency, nor does it cure an
agency’s illegitimate reinterpretation of a statute. Put simply, comity does not

justify the Civil Service’s dramatic statutory reinterpretation. Even if New York
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courts would recognize such a marriage for purposes of administering a decedent’s
estate (see, e.g., In re May’s Estate, 305 N.Y. 486 (1953) (marriage of uncle and
niece under Rhode Island religious laws recognized as valid in New York for
purposes of administering wife’s estate)), New York agency’s are powerless to
compel such an extra-jurisdictional status on the Legislature’s meaning of
“spouse.” If the Legislature desired “spouse” to encompass such relationships, it
most certainly had the power, and the prerogative, to do so.” The Legislature
granted limited interpretive power to the Civil Service assuming the Civil Service
would use the power within the realm of a term’s plain meaning and in a way
consistent with the State’s policy.

In enacting § 164, the Legislature used a plain and unambiguous term. The
Civil Service’s reliance on comity to contravene the statute’s plain meaning does
not justify its reinterpretation of “spouse.” The interpretive power under § 164 was
conferred under the assumption that the Civil Service would “work out the details,”
not dramatically reverse course, creating an entirely new State policy position on

the status of foreign same-sex relationships.

5 Contrary to Martinez’s puzzling assertion regarding the federal DOMA, neither DOMA’s
statutory text nor its legislative history even hints that a State must enact an “enabling” statute to
trigger DOMA’s provisions. See Martinez, 50 A.D.3d at 192-93. Even while New York has not
passed its “own” DOMA, the policy purposes leading to the federal DOMA’s passage are still
relevant. The idea is simple: a state should not be compelled to afford any status or benefit to an
invalid, foreign marriage that its own Legislature does not choose to provide. Comity, as used by
the lower court and the Martinez Court, circumvents the New York Legislature’s decision to, so
far, not provide State benefits to partners of such marriages. These non-binding cases conflict
with this Court’s holding and rationale in Langan. 48 A.D.3d at 79-81.
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CONCLUSION
The Civil Service’s novel reinterpretation of a plain term must be struck
down. The meaning of “spouse” is well-established and has not been changed by
the Legislature. The judicial doctrine of comity does not require or even justify an
administrative agency’s interpretation that contradicts the term’s plain meaning
and legislative intent. For these reasons, Amicus Curiae the American Center for
Law and Justice respectfully urge this Court to reverse the decision below.

Respectfully submitted, this 27th day of June , 2008.
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