








taxpayer standing does not extend so far as to permit judicial

review of the manner in which the Governor manages executive

agencies. See Rudder, 93 N.Y.2d at 280-81.

In Rudder, plaintiffs alleged that the Governor lacked

authority to create the Governor's Office of Regulatory Reform

("GORR") and provide it with rulemaking responsibilities. The

Court held that plaintiffs lacked standing pursuant to

section 123-b to challenge the nonfiscal activity at issue in

establishing GORR. The fact that GORR received State monies to

support its regulatory responsibilities was insufficient to

confer taxpayer standing. See Rudder, 93 N.Y.2d at 280-81; see

also Colella v. Board of Assessors of the County of Nassau, 95

N.Y.2d 401, 410 (2000) (no taxpayer standing for claim that

assessor erred in granting a third-party a religious exemption);

Kennedy v. Novello, 299 A.D.2d 605, 607 (3d Dept. 2002) (no

taxpayer standing where the challenged action "was the State's

nonfiscal determination that the procedures in question fell

within the practice of optometry"); Matter of Gerdts v. State,

210 A.D.2d 645, 648 (3d Dept. 1994) (no standing under

section 123-b where the claim was "not directed at the illegal

expenditure of funds"), appeal dismissed, 85 N.Y.2d 856, lv.

denied, 85 N.Y.2d 810 (1995).

This petition presents an even more attenuated nexus between

the challenged action and any expenditure of state funds. That
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at some time in the future a State agency may recognize a same-

sex marriage in some manner- unspecified by Petitioners- that may

require the expenditure of State funds does not supply the

necessary connection to a present fiscal activity of the State.

These allegations are insufficient to confer standing under

section 123-b, which requires "a specific challenge to the

expenditures of identifiable State funds." Public Util. Law

Project of N.Y. Inc. v. New York State PSC, 263 A.D.2d 879, 881

(3d Dep't. 1999). Taxpayer standing is available to challenge

actual agency actions that cause actual unlawful expenditures,

not abstract declarations. See Kennedy v. Novello, 299 A.D.2d

605, 607 (3d Dep't 2002) (no taxpayer standing to challenge

determination that certain procedures fell within definition of

optometry, in the absence of allegation that Medicaid funds were

unlawfully allocated as a result), ~. denied, 99 N.Y.2d 507

(2003) . Petitioners' inability to identify an illegal

expenditure of identifiable state funds caused by the Nocenti

Memo therefor must result in the dismissal of their claims.

POINT III

THE PETITION MUST BE DISMISSED BECAUSE
PETITIONERS' CLAIMS ARE NOT RIPE FOR REVIEW.

For similar reasons, this petition does not present a claim

that is ripe for judicial review. New York courts lack subject

matter jurisdiction over controversies, including Article 78
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proceedings and taxpayer actions, that are not ripe for judicial

review. Matter of New York State Inspection, Security and Law

Enforcement Employees v. Cuomo, 64 N.Y.2d 233, 240 (1984); see

also Cuomo v. Long Is. Light. Co., 71 N.Y.2d 349, 354 (1988); New

York Public Interest Research Group, Inc. v. Carey, 42 N.Y.2d

527, 541 (1977). This ripeness requirement is founded on the

long standing principle that "the 'function of the courts is to

determine controversies between litigants .... They do not give

advisory opinions.'" New York Public Interest Research Group,

Inc., 42 N.Y.2d at 529 (quoting Matter of State Ind. Comm., 224

N.Y. 13, 16).

To establish ripeness under the State Finance Law, a

plaintiff must demonstrate that the defendant "has caused, is

causing, or is about to cause" an illegal or unconstitutional

disbursement of identifiable State funds. See State Finance Law

§ 123-b; Public Util. Law Project of N.Y. Inc. v. New York State

PSC, 263 A.D.2d 879, 881 (3d Dep't. 1999). Inherent in the "is

about to cause" language is a requirement that the challenged

disbursement of funds be imminent. "Where the harm sought to be

enjoined is contingent upon events which may not come to pass,

the claim to enjoin the purported hazard is nonjusticiable as

wholly speculative and abstract." N.Y. State Inspection. Sec. &

Law Enforcement Emples., Dist. Council 82 v. Cuomo, 64 N.Y.2d at

240.
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Petitioners fail to identify any expenditures of

identifiable state funds which have occurred or are imminent.

While the Nocenti Memo informed State agencies of recent

decisions regarding the recognition of out of state same-sex

marriages and directed that they review their governing statutes,

regulations and policies to ensure compliance with the law, it

did not itself effect the recognition of same-sex marriages

(Martinez and other court decisions did), nor did it cause the

expenditure of identifiable state funds. Because the Memo does

not cause any "injury" to Petitioners and the "harm" Petitioners

seek to enjoin is remote and hypothetical, this proceeding must

be dismissed as unripe. See New York Public Interest Research

Group, 42 N.Y.2d at 535; see also Church of St. Paul, 67 N.Y.2d

510, 520 (1986); Matter of Oueensview Housing Enterprise Inc., v.

Grayson, 179 A.D.2d 434 (1st Dept. 1992)

POINT IV

PETITIONERS' TAXPAYER AND ARTICLE 78 CLAIMS
FAIL ON THE MERITS BECAUSE THE ISSUANCE OF
THE NOCENTI MEMO WAS NOT ILLEGAL.

In order to state a claim under the State Finance Law,

Petitioners must set forth allegations which would, if true,

establish that the challenged conduct is unlawful, not merely a

poor exercise of discretion. See State Finance Law § 123 -b;

Saratoga County Chamber of Commerce, 100 N.Y.2d at 813-14; see also

Abrams v. N.Y. City Transit Auth., 39 N.Y.2d 990, 993 (1976);
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Transactive Corp., 92 N.Y.2d at 589 (taxpayer claim must allege

"clear illegality") Furthermore, in order to state a basis for

relief under Article 78, Petitioners must establish a clear legal

right to the relief that they seek. See Brusco v. Braun, 84 N.Y.2d

674, 679 (1994); Morgenthau v. Erlbaum, 59 N.Y.2d 143, 147 (1983),

cert. denied, 464 U.S. 993 (1983); Matter of Pirro v. Angiolillo,

89 N.Y.2d 351, 355-56 (1996); Matter of Holtzman v. Goldman, 71

N.Y.2d 564, 569 (1988) To the extent that they seek a declaration

that the issuance of the Nocenti Memo was unlawful, they must

clearly establish its illegality.6

The instant petition must be dismissed because Petitioners

cannot establish that the Nocenti Memo was unlawful. The Nocenti

Memo accurately states the law as established by the Appellate

Division. The Appellate Division is a single state-wide court

divided into judicial departments for administrative purposes. See

Mountain View Coach Lines v Storms, 102 A.D.2d 663, 664-665 (2d

Dept 1984). Pursuant to the doctrine of stare decisis, decisions

of the Appellate Division of any judicial department are binding on

6 pet itioners have not set forth the specific type of relief that
they seek under Article 78. Because they seem to assert that the
Governor was without the authority to direct the issuance of the
Nocenti Memo, it would appear that they seek a writ of prohibition.
However, a writ of prohibition may not issue against executive action.
See Morgenthau v. Erlbaum, 59 N.Y.2d at 147; see also Saratoga County
Chamber of Commerce, Inc. v. Pataki, 100 N.Y.2d 801, 815 (2003); Dondi
v. Jones, 40 N.Y.2d 8, 13 (N.Y. 1976). As a result, even were they
able to assert that the issuance of a memorandum from counsel to state
agencies was somehow outside the Governor's authority, they would not
be entitled to a writ of prohibition.
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trial courts across the state in the absence of a contrary ruling

by the Court of Appeals or the Appellate Division for the judicial

department in which the trial court is located. See People v.

Turner, 5 N.Y.2d 476, 482 (2005); Duffy v. Horton Memorial

Hospital, 66 N.Y.2d 473, 476 (1985); Mountain View Coach Lines v

Storms, 102 A.D.2d at 664-665.

Petitioners do not dispute that in Martinez, the Appellate

Division, Fourth Department declared that under New York's well­

settled marriage recognition rule, same-sex marriages legally

entered into in other jurisdictions are entitled to recognition in

New York State. Martinez, 50 A.D.3d at 191-92. There is no other

Appellate Division decision on this issue. Thus, Martinez

constitutes the controlling law in New York State. See,~,

Lewis v. N.Y.S. Dep't of Civil Service, 2008 N.Y. Misc. LEXIS 1623

(holding that Martinez is controlling). Furthermore, in Martinez,

the court found that the State's failure to recognize such

marriages is unlawful and may subject the State to money damages in

a claim under State Human Rights law. Thus, the Nocenti Memo,

which accurately informs agency counsel about the law of New York

State, is clearly not illegal or unconstitutional.

In challenging the Nocenti Memo, Petitioners argue that

Martinez has not settled the issue of the recognition of same-sex

marriages because there are "inconsistencies" among the Appellate

Divisions. Petitioners invite this Court to reject the Martinez
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decision. See A. Pet, ~ 56. However, the cases relied upon by

Petitioners do not demonstrate conflicts among the judicial

departments of the Appellate Division because those cases do not

address the recognition of same-sex marriages legally entered into

in other j urisdict ions. Accordingly, they are plainly insuff icient

to show that the Nocenti Memo was illegally issued.

For example, Petitioners rely upon In re Cooper, 187 A.D.2d

128, 130 (N.Y. App. Div. 2d Dep't 1993). See A. Pet, ~ 53. But

Cooper did not consider whether same-sex marriages validly

performed in other jurisdictions should be recognized. Rather, it

ruled on whether a member of a same-sex couple, who were never

married but had lived together, could enforce "spousal rights"

under the Estates, Powers and Trusts Law. Cooper is thus

inapposite.

Petitioners also cite to the Langan decisions, but those cases

are similarly inapposite. See A. Pet, ~~ 49-50. In Langan v. St.

Vincent's Hospital of New York, 25 A.D.3d 90 (2 nd Dept. 2005)

(Langan I), the Appellate Division, Second Department held that the

plaintiff lacked standing to bring a wrongful death action since

the plaintiff, the decedent's same-sex partner with whom the

decedent had entered into a civil union in the State of Vermont,

was not the decedent's surviving spouse. In doing so, the court

drew a distinction between a marriage and a civil union and

explicitly held that this distinction made it unnecessary for the
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court to consider the marriage-recognition rule:

Although the dissenters equate civil union
relationships with traditional heterosexual
marriage, we note that neither the State of
Vermont nor the parties to the subject
relationship have made that jump in logic. . .. The
Vermont Legislature went to great pains to
expressly decline to place civil unions and
marriage on an identical basis. While affording
same-sex couples the same rights as those afforded
married couples, the Vermont Legislature refused
to alter traditional concepts of marriage (i.e.,
limiting the ability to marry couples of two
distinct sexes).... The import of that action is
of no small moment. The decedent herein, upon
entering the defendant hospital, fai led to
indicate that he was married. Moreover, in filing
the various probate papers in this action, the
plaintiff likewise declined to state that he was
married. In essence, this court is being asked to
create a relationship never intended by the State
of Vermont in creating civil unions or by the
decedent or the plaintiff in entering into their
civil union. For the same reason, the theories of
Full Faith and Credit and comity have no
application to the present fact pattern.

25 A.D.3d at 94-95.

Similarly, in Langan II, the court considered only whether a

Vermont civil union permitted the surviving partner to be

recognized as a "spouse" under the Workers Compensation law.

Langan v. State Farm Fire & Casualty, 48 A.D.3d 76 (3~ Dept. 2007).

The same-sex couple in Langan I and Langan II had never been, and

did not purport to be, married and thus the recognition of an out

of state marriage was not at issue. 7

7 Petitioners ask this Court to find that the recognition of out
of state same-sex marriages violates the Court of Appeals decision in
Hernandez v. Robles, 7 N.Y.3d 338 (2006). See A. Pet, " 36, 43-44.
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Petitioners attack the logic of the distinction the Langan

cases and Cooper drew between marriages and other legal

relationships, such as civil unions, see A. Pet, ~ 55. However, in

doing so, Petitioners reject the very logic of the cases upon which

they purport to rely. They do not explain how Governor Paterson

can be thought to have violated the law by simply following the

dictates of Martinez - as well as those of the Langan cases and

Cooper - instead of reformulating the holdings of these cases to

suit Petitioners' preferences.

The Martinez decision, the only Appellate Division case to

address recognition of same-sex marriages, is not in conflict with

any other Appellate Division decision and is controlling law. The

issuance of the Nocenti Memo calling attention to Martinez and

other related court decisions was therefore not illegal.

This argument has already been rejected in previous taxpayer actions.
See, ~, Godfrey v. Spano, 15 Misc.3d at 817 (holding that Hernandez
"dealt with the intrastate licensing of same-sex marriage; not with
interstate or foreign recognition of such marriages"). In Hernandez,
the Court of Appeals was asked to consider whether the New York State
Constitution mandates that New York permit same-sex marriages. The
Court held that the Domestic Relations law limits marriage in New York
State to opposite-sex couples and the Constitution does not compel
extension of the right to marry to same-sex couples. Although New York
does not currently authorize the performance of same-sex marriages,
see Hernandez, 7 N.Y.3d at 356-57, that fact says nothing about
whether New York recognizes such marriages if validly performed
elsewhere. Indeed, under the marriage recognition rule, New York
recognizes a marriage that was valid where performed even if it would
have been invalid if performed in New York. See Point V, infra.
Hernandez, then, has nothing to do with New York's marriage
recognition rule. Nor is there any conflict between Hernandez's
holding that same-sex marriages may not be performed in New York and
the recognition of a same-sex marriage validly performed elsewhere.
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POINT V

NEW YORK LAW RECOGNIZES SAME-SEX MARRIAGES
VALIDLY ENTERED INTO IN OTHER JURISDICTIONS.

For all of the reasons stated above, Petitioners' attempt to

collaterally attack Martinez by challenging an accurate statement

of its holding should be rejected. In essence, Petitioners ask

this Court to sit as an appellate tribunal for Martinez and

"overrule" its determination that New York's marriage recognition

rule requires recognition of same-sex marriages validly entered

into in other jurisdictions. See A. Pet, ~ 51 ("This Court need

not follow the Fourth Department's ill reasoned decision") It

is respectfully submitted that this is contrary to well

established law.

However, even were the Court somehow to reach the merits, it

should conclude that Martinez properly applied New York's

marriage recognition rule and should rule accordingly.

A. It Is Well-Established In New York That A Marriage
Considered Valid In The Jurisdiction Where Entered Into
Should Be Treated As Valid Under New York Law.

For well over a century, a marriage considered valid in the

jurisdiction where entered into has been treated as valid under

New York law. See In Re Estate of May, 305 N.Y. 486, 490 (1953)

("[I]n the absence of a statute expressly regulating within the

domiciliary State marriages solemnized abroad, the legality of a

marriage between persons sui juris is to be determined by the law
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of the place where it is celebrated.") i Van Voorhis v. Brintnall,

86 N.Y. 18, 25 (1881) i Decouche v. Savetier, 3 Johns. Ch. 190,

211 (N. Y. Ch. 18 17) .

Under this rule, a marriage is recognized in New York if

valid where entered into, even if it would have been invalid if

performed in New York. For example, although New York does not

permit a marriage in this State between an uncle and his niece,

[see Domestic Relations Law §5(3)], New York has recognized such

a marriage when entered into in a jurisdiction that did authorize

it. See In Re Estate of May, 305 N.Y. at 492 (observing that the

Legislature had not taken the additional step of expressly

voiding such a marriage that was "solemnized in a foreign State

where such marriage is valid" and concluding that the Domestic

Relations Law's prohibition on such marriages entered into in New

York "should not be extended by judicial construction").

Likewise, New York courts have recognized a foreign marriage by

proxy, even though such a marriage would be invalid if performed

in this State. See Fernandes v. Fernandes, 275 A.D. 777 (2d

Dept. 1949); In Re Probate of the will of Valente, 18 Misc.2d

701, 704-05 (Sur. Ct. Kings Co. 1959). Further, common-law

marriages from other States also are recognized, despite the fact

that they are not permitted under New York law. 8 See Mott v.

8 The Legislature abolished common-law marriages in 1933. L.
1933, Ch. 606.
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Duncan Petroleum Trans., 51 N.Y.2d 289, 292 (1980); Shea v. Shea,

294 N.Y. 909 (1945); Katebi v. Hooshiari, 288 A.D.2d 188 (2d

Dept. 2001) i Black v. Moody, 276 A.D.2d 303 (1st Dept. 2000);

Lancaster v. 46 NYL Partners, 228 A.D.2d 133, 142 (1st Dept.

1996); Carpenter v. Carpenter, 208 A.D.2d 882, 883 (2d Dept.

1994); Hulis v. M. Foschi & Sons, 124 A.D.2d 643, 644 (2d Dept.

1986) .

The marriage recognition rule is a specific application of

the general principle of comity that New York courts "apply the

laws of other States where the application of those laws does not

conflict with New York's public policy." Crair v. Brookdale

Hospital Medical Center, 94 N.Y.2d 524, 528-29 (2000). The very

existence of the rule makes it clear that recognizing a marriage

solemnized in another jurisdiction does not violate or conflict

with the public policy of New York merely because the Domestic

Relations Law does not authorize the performance of the marriage

in question. See Mott v. Duncan Petroleum Trans., 51 N.Y.2d 289,

292-93 (1980) (recognizing Georgia common-law marriage despite

statutory prohibition on common-law marriage, citing Domestic

Relations Law § 11); In Re Estate of May, 305 N.Y. 486, 491-93

(1953); Shea v. Shea, 294 N.Y. 909, 911 (1945).
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B. The Limited Exceptions To The Marriage Recognition Rule Do
Not Apply to Same-Sex Marriages.

The only exceptions to the marriage recognition rule occur

where: (i) the Legislature has expressly prohibited by statute

the recognition of a particular kind of out-of-state marriage; or

(ii) where the out-of-state union would be abhorrent to New

York's public policy, i.e., where the marriage is "offensive to

the public sense of morality to a degree regarded generally with

abhorrence .... ". In Re Estate of May, 305 N.Y. at 490-93; In Re

Probate of the Will of Valente, 18 Misc.2d at 704; Van Voorhis v.

Brintnall, 86 N.Y. at 26-27; Moore v. Hegeman, 92 N.Y. 521, 524

(1883). Neither exception applies to New York's recognition of

valid foreign same-sex marriages.

(i) Legislative Action

The New York State Legislature has not prohibited by statute

the recognition of foreign same-sex marriages. A same-sex

marriage is not included among the types of marriages found by

the Legislature to be void or voidable. See Domestic Relations

Law §§ 5-7. Moreover, while the Penal Law prohibits polygamous

and incestuous marriages (Penal Law §§ 255.20, 255.25), nothing

in the Penal Law (nor, that matter, in any other statute)

prohibits same-sex marriages.

Thus, the basic premise of this petition - that the

Legislature has made a "policy decision to limit the institution
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of marriage, and all the benefits thereof, to unions between one

man and one woman," see A. Pet, ~ 44 - is simply mistaken. Quite

to the contrary, as Martinez accurately stated, New York has

declined to enact legislation denying full faith and credit to

same-sex marriages validly solemnized in another state, though it

would be permitted to do so under the federal Defense of Marriage

Act (28 USC § 1738C). See Martinez, 50 A.D.3d at 192-93.

Petitioners ask this Court to rule as though the Legislature had

enacted a bill that it has repeatedly declined to enact.

Since the Legislature has not expressly prohibited by

statute the recognition of foreign same-sex marriages, the first

exception to the marriage recognition rule is inapplicable.

(ii) Public Policy

The public policy exception has been construed narrowly, and

only marriages involving polygamy or "incest in a degree regarded

generally as within the prohibition of natural law ... " have been

deemed abhorrent by the courts of this State. In Re Estate of

May, 305 N.Y. at 491; see also Bell v. Little, 204 A.D. 235, 237

(4th Dept. 1922), aff'd, 237 N.Y. 519 (1923); Earle v. Earle, 141

A.D. 611, 613-14 (1st Dept. 1910); People v. Ezeonu, 155 Misc.2d

344, 345-46 (Sup. Ct. Bronx Co. 1992). The holding in Martinez

shows that the recognition of legally performed same-sex

marriages is not contrary to public or legislative policy. 50

A.D.3d at 192-93; See also, Lewis, 2008 N.Y. Misc. LEXIS 1623 at
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*4; Godfrey v. Spano, 15 Misc.3d at 817 (an executive order

directing that county recognize valid out of state same-sex

marriages was a valid exercise of executive authority and not

inconsistent with the State Constitution or any law) .

Petitioner's contention that same-sex marriages fall within

the narrow exception for marriages "abhorrent" to New York policy

(see A. Pet, at ~~ 40-45, 64-68) is without basis. As noted

above, the New York legislature has declined the opportunity to

prohibit the recognition of such marriages. Further, the notion

that such marriages are viewed under New York public policy as

akin to incest is at odds with the panoply of protections offered

by New York law to same-sex couples.

For example, New York's adoption statutes provide that the

unmarried same-sex partner of a child's biological parent, who is

raising the child together with the biological parent, may become

the child's second parent by means of adoption. See In re Jacob,

86 N.Y.2d 651 (1995). See also 18 NYCRR §421.16(h) (2) (providing

that qualified adoption agencies shall not reject applicants

"solely on the basis of homosexuality"). New York case law has

also recognized the legitimacy of committed same-sex

relationships by protecting unmarried same-sex partners from

eviction. See Braschi v. Stahl Assocs. Co., 74 N.Y.2d 201, 211­

214 (1989) (long-term interdependent relationship between same­

sex partners rendered plaintiff a "family member" of tenant for
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purposes of 9 NYCRR §2204.6(d), which prohibits eviction of "any

member of the tenant's family" under specified circumstances).

Moreover, Public Health Law § 4201 provides same-sex domestic

partners with the ability to make decisions about the disposition

of their partner's bodily remains upon death. In addition,

former Governor Pataki signed into law a number of September

11th-related bills recognizing the rights of domestic partners,

including same-sex domestic partners. See L. 2002 ch. 73, ch.

467 and ch. 468.

New York statutes also expressly prohibit discrimination on

the basis of sexual orientation, both in general [see Civil

Rights Law § 40-c(2) (no person shall, because of sexual

orientation, be subjected to discrimination in his or her civil

rights or to any harassment)] and specifically with respect to

employment, education, housing, the use of places of public

accommodation, and the extension of credit [see Executive Law §§

296 (1), (2), (2-a)]. See also Education Law § 313 (1) (a)

(ensuring equality of opportunity to access educational

institutions) i Insurance Law § 2701 (a) (defining "Holocaust

victim" for purposes of Holocaust Victims Insurance Act to

include "any person ... who lost his or her life or property as a

result of discriminatory laws, policies, or actions targeted

against discrete groups of persons based on ... sexual

orientation ... between [1929] and [1945] in areas under Nazi
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influence"). Moreover, the New York Penal Law specifically

criminalizes offenses involving animus on the basis of sexual

orientation [see Penal Law § 240.30(3) (aggravated harassment in

the second degree); id. § 240.31 (aggravated harassment in the

first degree)] and provides for additional punishment where such

animus exits [see id. § 485.05(1) (hate crimes)].

In light of these significant rights and protections

accorded unmarried same-sex couples, and the lack of any

statutory prohibition against the recognition of same-sex

marriages, it cannot seriously be argued that it is abhorrent to

New York's public and legislative policy to treat same-sex

couples who marry ln another jurisdiction in the same manner as

opposite-sex couples who do the same.

C. If the Court Reaches the Merits of Petitioners' Claims.
Governor Paterson Is Entitled to Declaratory Relief.

In the event that the Court considers the substance of

Petitioners' claims, because Petitioners seek a declaration that

the issuance of the Nocenti Memo was unlawful, the court should

not only deny the petition, but should also declare that the

issuance of the Nocenti Memo was lawful. See City of New York v.

State, 94 N.Y.2d 577, 588 n. 3 (2000) ("It was error, however, to

dismiss the complaint in this action for a declaratory judgment

merely because plaintiffs were not entitled to the declaration

they sought.") (citation omitted) i Maresca v. Cuomo, 64 N.Y.2d

242, 249 (1984), appeal dismissed, 474 U.S. 802 (1985) i Fisher v.
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Becker, 32 A.D.2d 786, 787 (2d Dept. 1969) ("Upon the

determination of a declaratory judgment action on the merits

against the plaintiff, the court must declare the parties' rights

and not dismiss the complaint.") (citations omitted), aff'd, 26

N.Y.2d 938 (1970); Vinnie Montes Waste System, Inc. v. Town of

Oyster Bay, 150 Misc.2d 109, 114 (Sup. Ct. Nassau Co. 1991),

aff'd, 199 A.D.2d 493 (2d Dept. 1993).

CONCLUSION

FOR THE FOREGOING REASONS, THE AMENDED
PETITION SHOULD BE DISMISSED IN ITS ENTIRETY
AND THIS COURT SHOULD DECLARE THAT MARTINEZ
IS GOVERNING LAW IN THE STATE AND THE NOCENTI
MEMO WAS THUS PROPERLY ISSUED.

Dated: New York, New York
July 9, 2008

Respectfully submitted

ANDREW M. CUOMO
Attorney General of the
State of New York
Attorney for Governor
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