IN THE HEW MEXICO SUPREME COURT
No.

VICTOR A DUN LAP,
Sapndoval County Clerk,

Petition 't
V.

PATRICIA A. MADRID, I .M. Attorney General,

and

HON. L.OUIS . McDONA LD,
Distric: Court Judge, 13th Judicial District,

Respondents.
VERIFIED PLTITION FOR AN EX'I‘RAORDINARY WRIT

*/ictoria Dunlap, Sa \doval County Clerk hereby petitions for an Lxtraordinary Writ
(Mand mas, Prohibition, ¢° Superintending, Controt) ordering Altorney General Patricta
A. M irid and ‘Lhirteenth udicial District Judge 1.ouis P MeDonald to attow (he issuance
ol mat -iage licenses by the County Clerk without interference of discrimination based on
sex, 4 xual orientation, or gender. ‘Yhe laws of New Mexico favor, rather than prohibit,
martl: ges between couples of the same gender. The Sandoval County Clerk respeetfully
requz sts this Courl dismi .s the Temporary Restraining Order and quash the Scheduling
Ord.: . thereby allowing Ler Lo perform her duties as County Clerk without prohibited bias
and « iserimination.

JURISDICTION
1. Ihis Cour. has original jurisdiction over these matters pursuant {0 Art. VL.

Qe ion 3 of the New V exico Constitution.



2. This case involves matters ol great public importance that demand an

expedited ruling. Attorney (Goneral’s March 30,2004, Petition. citing, State ¢x rel. Clark

v Johnso 1, 120 N.M. 562, 5C9 (1995). (EXIr ).

3 T'his case should be decided by the State Supremc Court rather than a lower

court beowse it involves maliers of public importance and because it requires clarification

of the SuHreme Court’s Ordar ol Match 31,2004, (IXTUBL 2).

A Furthermore, (1 manriage license riphts ol two menor fyvo women coneern

matters of great interest. imyortance, and joy to the people of New Mexico. (EXTIBIY3).

THE PARTIES

s Petitioner is /ictoria Dunlap, Sandoval County Clerk. Pursuant to her

duties 1: County Clerk, Ms Dunlap issued same-SEX marriage Jicenses to people who

applic:d for themt on Vebruaty 20, 2004, (EXHIBYT 4.

). ‘That saine dry, Attorney General Patricia Madrid wrote an advisory letter

stating her opinion that me rriages in New Mexico must be limited to one man andd one

woma . According to Atiormey General Madrid, gay marriagcs are not “yalid” in the State

of Nexv Mexico. (EXHIBIT 5).

7. when the County Clerk promised to again issuc leenses without gender

discri nination on March 13, 2004. the Sandoval County Conunissioners and the Attorncey

Gene al sought a Temporary Restraining Order. (EXHIBLT 6).



¢ Although they lailed to request a preliminary injunction, the County
Commis ioners and Attore/ Gieneral also petitioned for a Permanent Injunction.
(EXHIRTT 7).

. Respondent i¢ Tlon. Louis I’. McDonald, Chiel Judge ol the Thirtcenth
Judicic ! District Court, whe was appointcd to hear the case. In the eight weeks he has
presidi | over (he case, Jud ;¢ McDonald has refused to hold any hearings or allow Ms.
Dunla; any apportunity to H¢ heard. Judge McDonald has held only onc “status confer-
cnce:”’ hat “slatus conlere 1ce” was held on May 7. 2004 (EXHIBIT 8).

THE FACTS

10.  On Februany 19,2004, Ms. Dunlap received a wrilten opinion from
Sanda sal County Attome? David Mathews suggesting {hat she was required 1o issu¢ same=
sex riuriage licenses upo request. (EXDIBIT9).

i1 On February 20, 2004, Ms. Dunlap esued 66 marriage hieenses withoul

discri ninating between v ho was 4 “man” and who was a cwoman.” She stopped when

she v as informed of the wdvisory letier from Altorney General Madrid staling, gay
marr ages and gay marrigc licenses are mvalid. (EXHIBIT 4).

12 Afler care ul consideration of the faw and the Attorney General’s letter, on
Ma- D 22, 2004, Ms. Dunlap again promiscd to Issue valid marriage licenses without

dise tmination.



5. Without any p iblic meeting. discussion, o vole, on tuesday morning,
March 5 3, 2004, the Sandoy al County Commissioners, joined by Attorney General
Madrid asked for a Tempo ary Restraining Order (TR ). (EXEIBEY 0).

4. The TRO iss1ed by Judge Kenneth Brown was defective in a number of
ways. \lthough no marria 1¢ licenses were issued and 110 saMC-SCX MArriage applicants
remaii :d in the old County Courthouse that morning, County Attorney Mathews and
Assis': nt Attorney Genera. Chris Coppin falscly iiformed Judge Brown that (he issuance
of lic: 1ses needed to be by Jted and that the applicants for marriage licenses constituted a
dang: and a risk to cmployees at the Courthouse. Even though Ms. Dunlap was available,
she w s not given any notice or opportunity o be heard and was not present. It is unclear
wheti er or not Judge Brown was assigned to the case at the time he issued the TRO.

Desn te the seriousness ¢ [ the issues, no record was made. (PXHIBIT 10).

15.  Six days la.er, on March 29, 2004, with the TRO due (o expire on April 2,
Judz : Brown abruptly rccused himsclf, (EXTIBIT 1),

6. The next cay the Alormey General liled her Petition for a Writ of Mandamus
il is case, alleging thul the Counly Clerk was acling in cxcess of her jurisdiction and in
vichition of law. (EXILBLE 1).

17 This Cou t denied the Attorney General’s Petition on March 31, at the same
{ir s extending the TRO.

T IS FURTHE CORDERED that the Temporary Restraining Order issucd
in the Thirteent's Judicial District Court’s Case No. D-1 329-C'V-2004-292 18

A.



hee cby EXTENDED LGl such time as the matter can be heard on the merits
by the district court.

(EXTURIT 2).

1{ On May 7,204, Districl Judge McDonald held a “status conference” at
which b denicd Defendant Yunlap’s Motion to Dismiss the TRO and extended the TRO
until sue time as there is a rial on the Petition for Permanent Injunction. (EXHIBIT 8).

1), OnJune 3,20)4. the Sandoval County Cominissioners withdrew from the
Case.

©) At the reques’ of the Attorney General. Judge McDonald adopted as a “final
order” t scheduling order p epared by the Assistant Altorney General without consultation
with o] er counsel that pro-ides for the Attorney General o amend the complaint.
cncous ges intervention by unnamed and presently unidentified parties, requires a 60-day
mediat on effort. and stays discovery. The “Scheduling Order™ was filed over Defendant’s
objectims on June 3, 2004, (EXTHBIT 12)

71.  With respect to the TRO, judge McDonald denied the County Clerk’s
motict to dismiss the TRO and entered that Order on June 3, 2004, over Defcndant’s
object ons. (EXHIUBIT 13).

GROUNDS FOR RELIEF

79 “The County Clerk’s Motion to Dismiss the TRO was [ully bricted: On
Mare 29, 2004, Defend: ut Dunlap filed a Motion to Dismiss the TRO:; on April 7
Plain ifTs responded to thz Delendant’s motion; and on Aprit 10, Defendant filed a Reply
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Briel. 7 dowing the appoint nent of Judge McDonald. the County Clerk requested an

mmedict 2 hearing on the TRO; and on May 6, 2004, filed another brief supporting the

contentic a that the TRO was before the Court and should be heard.

2. With respect o the “Geheduling Order.” there was no Rule 1-016 confer-

cnee, the Attorney General ¢ id not confer with the Defendant or present or file any motton

with the district court, and there was no legal or [actual basis for the entry of orders

providir g lor amendment, intervention, mediation and stay of discovery.

14 The district court has a mandatory. non-discretionary duty 1o hear the case

that is ¢ 2fore it: the district courl cannol create a new case, involving new claims, new

partics, and new procedure ., by adopting a “Scheduting Order” prepared and presented by

the Ass stant Attorney Gen xral.

's_ Both the Attorney General and the district Judge are required to comply with

{he Ru es ol Civil Procedu-e. An Extraordinary Writ dismissing the TRO and quashing

(he i woperly entered scheduling order is the appropriate remedy for the Respondents’

failure s to comply with the: Rules of Civil Procedure.

Improper Injunctive Relief

26. To obiain a preliminary injunction, plainti{fs must show 1) that irreparable

injury will be suflered un ess the injunction 1s granted; 2) the theeatened injury outweighs

any « mage the injunctio 1 might cause, 3) issuance of the injunction will not be adverse to

the prblic’s terest; and $) there is a substantial likelihood plainti {r witl prevail on the

mer 1. 1t is the duty of Lie trial court Lo weigh the equities and hardships. LaBalbo v.
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Hymes, . 5 N.M. 14, 318 /50 P2d 1017, 1021 (Cr. App. 1993); Tri-State v. Shoshone
River Pevier, Ine , 805 1.2d 251 (10th Cir. 1986).

21 A TRO s gene -ally described as an extraordinary remedy reserved lor
emergen ies. Geigerv. Espy. 885 1°.Supp. 231,232 (. Kan. 1993). Rule 1-066, New
Mexico | wules of Civil Proce fure sets out the requirements lor obtaining a TRO, and
provides due process protect ions against wronglul issuance of injunctive orders.

3 In this casc, however, the Attorney General cannot seriously contend that
Ms. Dui lap’s issuance of marriage licenses constitutes irreparable injury, that denial of
marriag : licenses is in the pablic interest. that any hardship or incquity would result, or
(hat the ¢ is any likelihood »f success on the merits of her claim that the reference to “male
applica t” and “femalc app icant” on the application form for marriage licenses requires
violatic n of the Equal Righ.s Amendment of the New Mexico Constilution, (sce. Aricle
11. Sect on 18 - “Equality ol rights under law shall not be denied on account ol the sex ol
any pe:son”); the constitut onal right of New Mexicans Lo Tair and cqual treatment and to
safcty md happiness, (sce, Acticle 1, Scction 4 - “All persons are born cqually free, and
Lave . sriain natural, inher nt and inalicnable rights, among which are the rights of
cnjoyig and defending lite and liberty, of acquiring, POSSESSING, and protecting property,
and ¢ | secking and obtain ng safcty and happiness”; the consistent gender ncutrality of the
Slate’ . marriage laws (see, Sec. 40-1-1, NMSA, “Marriage 1s . . . civil contract, for
whic! the consent of the contracling partics . . 15 essential:” and the State’s Human
Riglhl: laws (c.2., 98-1-2 nd 28-1-7, NMSA).
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3¢ The New Mex co Legislature has repeatedly and consistently refused to
discrim 1 ale in matters rclating to gender identity and sexual orientation. The Legislature
has rejecied measures desipt ed to resteict gay mart rage rights on no Icss than seven
occasict s: 1996, SIR 10; 1697, 118 640 and SIM R08; 1998, SJR4 (proposcd
Constit tional Amendment); 1999, 1113 501 and SB 186; 2000, SB3 189 and SIR 18 2001,
1B 734 and SJR 19; 2003, 3IR 27. In the 2004 1 cgislature there was no “Pefensc of
Marriag ¢ Act” legislation it troduced.

0.  New Mexico case law firmly supports the concept ol gender-neutrality and
non-dis srimination. New Afexico Right to Choose/NARAL v. Johnson, 126 N.M. 788;
1999 TWMSC 5 (“We view New Mexico’s Lqual Rights Amendment as the culmination of
a serice of state constitutional amendiments that reflect an evolving concepl of gender
cquality in this State. ™).

31, Nor is there wy reasonable hasis for the Attorney General’s contention that
the Cc unty Clerk is cither exceeding her authority or acting outside of her proper authority
wher she issues non-disc minatory marriage licenses. (Sce, Sec. 40-1-10, NMSA, “Lach
coupl:: dcsiring to matry i1 New Mexico shall obtain a license {rom a county clerk . . . the
failu: : ol any county cler £ 1o perform his duty under this section shall be prounds [or the
remo al of the county clerk from office™).

19 Nor was th e any justification (or the conduct of Judge Brown in issuing an
ex peivle termporary restre ining order in violation of Rule 1-066, New Mexico Rules of

Civil Procedure (A temoorary restraining order may be granted without wrilten or oral
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notice 1o the adverse party ¢r his attorney only ibit clearly appears from specific facts
shown 'y affidavit or by the verificd complaint that nmediate and irreparable injury. loss
or dam: ge will result to the applicant belore the adverse party or his atlorney can be heard
in opp 2 sition; and ... ete.’ ) and the Code of Judicial Conduct (Sec. 21-300, “A judge
shall ni t initiate, permit, ot consider ex parfe communications, ete.””) and (hen recusing
himsel without explanation. (Sce, See. 21-300 Code ol Judicial Conduct: “A judge shall
ficar w1 d decide matters as igned to the judge except those i which disqualification 18
require d.”’)

33, Judge MeDenald’s refusal to hear and dismiss the TRO falls under the same
provis on ol the Code of Judicial Conduct requiring a judge to “hear and decide matiers
assigr 2d 1o the judge™ anc calls into question his obligation to “perform judicial duties
witlis 1t bias or prejudice .. based on race, sex, . marital status, (o) sexual orienta-
rion. " and to “not be swa sed by parlisan interests, public clamor or fear of criticism.”

A TRO Cannot le Fxtended by Amendment

34.  'The Assistint Altorncy General conceded at the “stalus conference” on May
71h { at the TRO was ha tily obtained and necded to be amended. (“We will certainly
adiu | that under the cir¢ Imstances it was hastily drawn up and filed with the Court. There

are : ome additional clai ns that the Attorncy General wants Lo put in the Complaint.™).

9.



5. The law, morcover, includes no provision for extending a TRO by amending
it Totl ¢ contrary, Rule 1- 66 provides that (he TRO “shall expire by ils terms within

such tin e after enury, not o exceed ten days, as the court fixes.”

6. Furthcrmore, Ruie 1-066 expressly provides that:
inction shall be sct down for hearing, at the
. arliest possible tim? lenee of all matters excepl older
natters of the same charactier; and when the motion comes on for hearing the
restraining, order shall proceed with the

yarly who obtained he temporary
A pre liminary injunction and. il he does not do so, the courl

restraining order.

{ & motion lor a pre iminary injt
s and takes preced

pplication for
shall dissolve the tc nporaty

37 Pinally, the Rule provides that:

btained the tempaorary restraining
and move its dissolution or modifica-
ar and deterniine such

On two days® notic ® to the party who o

order . . the adver ic party may appear
tion and in that event, the court shall proceed to he
motion as expeditinusly as the ends of justice require.

¢, and the Court’s {ailure o “proceed

Coun y Clerk Dunlap has repeatedly given such notic

10 he: 1 and deternine su (1 motion as expeditiously as the ends ol justice require” is all the
mor > striking as a result Hf the length of time that has expired since issuance of the TRO.

The TRO is Exp red

38, Rule 1-06C stlates a TRO “shall expire by its terms within such time after

nicss within the time 50 fixed the

cntit . not to exeeed ten 10) days, as the court fixes. o

orde - [or good cause shawi, is extended for a like period,” or unless the party against

whe m the order is obtai1ed consents {0 a jonger time or there is a disqualification ol the

jucy ¢ who was (o hear ' he matter. None of the conditions for extending a TRO having

0



been sati: fied, and notwithst nding the Court’s finding that the Delendant’s Motion to
Disiniss s denied, the TRO <hould be deemed 1o have expired “by 1ts ferms.”

0. The provision eplacing a TRO with a preliminary injunction is plainly
intended to preclude the unt mited extension of 2 TRO in circumstances where injunctive
reliclis 1ccessary and apprepriate. Here there has been no request for a Preliminary
[njunction, there is no reasol (0 belicve injunctive reliel is either necessary or appropriaic,
and mer z than ten weeks have gone by since the TRO was issued.

1 he TRO Cannot be “Translated” into an Injunction Without a Hearing

£0.  The Atorney General and Judge MeDonald contend that the TRO has been
converl >d, or translated, mto a Preliminary Injunction or a Permancnt Injunction by the
Supren ¢ Court’s Order ext snding the TRO “until the matter can be heard on the merits by
the dist rict court.”

11, Despite the bupreme Court’s somewhat ambiguous refercnce to “the
matter ™ the only matters tien before the Conrt were the Attorney General’s Petition for a
Wril 1 Mandamus and Stiy, both ol which were unambiguously denied, and the TRO,
which could not be heard ntil there was a judge assigned (o the casc.

42 Inreaching heir conclusion thal the Supreme Court intended to change the
over-1.pe TRO into an un imited injunction, the district courl and Attorney General ignore

fund4 nental principles of duc process and equal protection, as well as the legal and
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equitable rinciples that support (he law and justice in the United States and the Stale of
New Mg co.

4% The Plaintiffs” ailurc o cither assert or proceed o litigate a claim for
prelimina vy injunctive relicl, sombined with the District Court’s “hearing” of Dunlap’s
motion t¢ dismiss the TRO 01 Friday, May 7, 2004, and (he expiration, by its own terms,
of the TF O in this casc shou d leave the Sandoval County Clerk iree to act in accordance
with the aws and constituticn of the State of New Mexico without restraint or injunction
based or sex, gender identit, or sexual oricntation of the couples desiring to narry.

REQUESTED RELIEF

1 stitjoner respect{ully requests that the Court dismiss the temporary restraining
order ar 4 quash the scheduling order, thereby allowing the County Clerk to proceed o
issuc ge ader-neutral, qon-d scritinatory marriage licenses [ree of improper restraint ot
injunc.ioan.

Respectfully submitted.

Paul Livingston
Autorney for Vigtoria Dunlap
P.O. Box 250
Placitas. N.M. 87043
hoodd e ot of (50%5) 771-4000
I herel y certify thatd-sert copics
of the Toregoing by U.S. Mail on
W e Ao vy, June - ?04 to Assistant
Alloti ¢y (Jcm,rar *hris Copping JVdut WAt Dan PP

o

Paul 1 ivingston
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VERIFICATION

STA™" 1 OF NEW MEXICC' )
) ss

COUN TY OF SANDOVAL )

1, Victoria Dunlap, reing duly sworn upon my oath, hereby state and verily that 1 have read

[

the Petition g believe to the best

the V1 rified Petition for an Extraordinary Writ, I understand

of my knowledge that the contents ate true and correct.

Subscribed and swe m to before me on June 8, 2004, by Victona Dunlap.

Notary Public

erfY O aciue e
OFFICIAL SEAL

! Lo * X
3 ’A/@ PALL LIVINGSTON
:g ;;;\.;""l;‘ I lofary Publie

‘& Ul siat » ot New Mexigo

j My Appointment ‘fxplrel
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