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reproductive biology has not changed, and the optimum
environment for raising children is in the context of their
married biological mother and father together in one
household.

Because same-sex couples are not similarly situated with
opposite-sex couples with regard to procreation, optimal child
rearing, relational characteristics, or historical status, it
is entirely proper for New Jersey’s marriage laws to pertain
only to opposite-sex couples. No violation of equal protection
results from such classification, under either the New Jersey

or United States Constitution.



Argument
I. Equal Protection Analysis Is Unavailable to Those Not

Similarly Situated Regarding the State Interests Served

By a Classification.

The threshold requirement for an equal protection
challenge is the same under the New Jersey and United States
constitutions. Challengers must show that they are similarly
situated with those favored by the challenged statute with
regard to the state interests served by the statute. Because
same-sex couples cannot show that they are similarly situated
with opposite-sex couples with regard to the state interests
served by the marriage laws, equal protection analysis need
not proceed any further.

“Under both [the New Jersey and United States]
constitutions, a statute . . . is invalid on equal protection

grounds when it does not apply ‘evenhandedly’ to similarly

situated people.” Caviglia v. Royal Tours of America, 178 N.dJ.

460, 472 (2004) (emphasis added) (citing Greenberg V.
Kimmelman, 99 N.J. 552 (1985)). Conversely, there can be no
invidious discrimination where persons are treated differently
based on real, legitimate differences. See Johnson v. Robison,
415 U.S. 361, 382-83 (1974) (no invidious discrimination where
two groups-conscientious objectors and active duty veterans-
"are, in fact, not similarly circumstanced").

In Caviglia, this Court rejected an equal protection

challenge to New Jersey’s statutory bar against an uninsured
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driver’'s cause of action for non-economic damages incurred in
an automobile collision. The Court noted that uninsured
drivers, being “in violation of the law [when] their
counterparts are not,” “are not similarly situated with
insured drivers” and thus “cannot expect to receive the same
treatment.” Caviglia, 178 N.J. at 479.

The requirement that the challengers of a legislative
classification on equal protection grounds be similarly
situated with those favored by the statute, with respect to
the legislative interests served by such classification, is
well established under both New Jersey and federal law:

The equal protection clauses are “essentially a

direction that all persons similarly situated should

be treated alike.” City of Cleburne v. Cleburne

Living Ctr. Inc., 473 U.S. 432, 439, 105 S.Ct. 3249,

3254, 87 L.Ed.2d 313, 320 (1985). “Equal protection

does not preclude the use of classifications, but

requires only that those classifications not be
arbitrary.” Doe v. Poritz, 142 N.J. 1, 91, 662 A.2d

367 (1995).

In the Matter of Regulation of Operator Service Providers, 343
N.J. Super. 282, 323-24 (N.J. Super. A.D. 2001). Simply put,
v [t]he equal protection guarantees of the Fourteenth Amendment

of the federal Constitution and the New Jersey Constitution,

N.J. Const. Art. I, Par. 1, provide that similarly situated

persons shall be treated alike.” Brown v. State, 356 N.dJ.

Super. 71, 79 (N.J. Super. A.D. 2002) (emphasis added)
(citations omitted).

This Court has previously agreed with the New Jersey
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Attorney General that the requirement of being similarly
situated with those favored by a legislative classification is
“the threshold for an equal protection challenge.” Roman Check
Cashing, Inc. v. New Jersey Dept. of Banking and Insurance,
169 N.J. 105, 117 (2001) (citing City of Cleburne, supra, 473
U.S. at 439, and Greenberg, supra, 99 N.J. at 568, and noting
that Greenberg held that equal protection under the state
constitution “seeks to protect . . . against the unequal
treatment of those who should be treated alike”).

In short, the starting point for equal protection
analysis under the New Jersey Constitution is the same as that
under the U.S. Constitution: “[tlhe Constitution does not
require things which are different in fact or opinion to be
treated in law as if they were the same.” Skinner v. Oklahoma,
316 U.S. 535, 540 (1942). Thus, since Plaintiffs have failed
to demonstrate that same-sex couples are essentially the same
as opposite-sex couples when it comes to the state interests
served by the marriage laws, they cannot pursue an equal
protection challenge to those marriage laws.

II. Responsible Procreation Is Well-Recognized as the State
Interest Served By Marriage.

The Appellate Division properly identified the public
interest in marriage laws to be the promotion of responsible
procreation. In keeping with the vast majority of appellate

courts to address the issue, the Appellate Division found this



to be an entirely appropriate and constitutional reason for
New Jersey’s marriage laws to be limited to opposite-sex
couples. Lewis v. Harrisg, 378 N.J.Super. 168, 181-182 (N. J.
Super. A.D. 2005); id. at 196-197 (Parillo, J.A.D.,
concurring) .

The U. S. Supreme Court has long recognized that marriage
and procreation are inextricably intertwined. The Supreme
Court has called marriage “the foundation of the family and of
society, without which there would be neither civilization nor
progress.” Maynard v. Hill, 125 U.S. 190, 211 (1888) See also
Meyer v. Nebraska, 262 U.S. 390, 399 (1923) ("[Tlhe right 'to
marry, establish a home and bring up children' is a central
part of the liberty protected by the Due Process Clause");
Skinner v. Oklahoma, 316 U.S. 535, 541 (1942) ("Marriage and
procreation are fundamental to the very existence and survival
of the race"); Zablocki v. Redhail, 434 U.S. 374, 383-84
(1978) (same); Loving v. Virginia, 388 U.S. 1, 12 (1967)
(same). So pronounced is the link to procreation in the
Supreme Court’s marriage jurisprudence that the D.C. Court of
Appeals has noted that the Supreme Court “has called this
right [to marriage] ‘'fundamental’ because of its 1link to
procreation.” Dean v. District of Columbia, 653 A.2d 307, 332
(D.C. App. 1995) (emphasis added.)

Most other courts that have considered the issue -

federal and state courts alike - have also recognized that the
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state’s interest in marriage is rooted in addressing the
consequences of the biological reality that opposite-sex

couples will procreate, intentionally or accidentally.

In one of the nation’s first challenges to the opposite-
sex nature of marriage more than thirty vyears ago, a
Washington court found that marriage “is based upon the
state’s recognition that our society as a whole views marriage
as the appropriate and desirable forum for procreation and the
rearing of children.” Singer v. Hara, 522 P.2d 1187, 1195
(Wash. Ct. App. 1974). See also Morrison v. Sadler 821 N.E.2d
15, 30 (Ind. Ct. App. 2005); Lofton v. Dept. of Children &
Family Services, 358 F.3d 804, 818-19 (11th Cir. 2004), cert
denied, 125 S.Ct. 869 (2005); Adams v. Howerton, 486 F. Supp.
1119, 1124 (C.D. Cal. 1980), aff’d, 673 F.2d 1036 (ot cCir.
1982); Wilson v. Ake, 354 F. Supp. 2d 1298, 1309 (M.D. Fla.
2005); In re Kandu, 315 B.R. 123, 147-48 (Bankr W.D. Wash.
2004); Standhardt v. Superior Court, 77 P.3d 451, 464-65
(Ariz. Ct. App. 2003); Baker v. Nelson, 191 N.wW.2d 185, 186
(Minn. 1971); In re Estate of Cooper, 564 N.Y.S.2d 684, 688
(Sur. Ct. 1990). This state interest in regulating marriage
has been termed ‘“responsible procreation,” a concept
acknowledging two objectives: 1) steering inevitable opposite-
sex procreation into a stable environment for the good of
children and society; and 2) promoting an environment for

optimal child rearing that encourages the biological mother
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and father to stay together to raise their child. Morrison,
821 N.E.2d at 25 n.13. Put another way, “[t]lhe State . . . has
a legitimate interest in encouraging opposite-sex couples to
enter and remain in, as far as possible, the relatively stable
institution of marriage for the sake of children who are
frequently the natural result of sexual relations between a
man and a woman.” Morrison, 821 N.E.2d at 30.

See also George W. Dent, Jr., The Defense of Traditional
Marriage, 15 J. L. & PoL. 581, 593-601 (1999) (describing the
state interest in responsible procreation and providing the
optimal environment for raising children); William C. Duncan,
The State Interests in Marriage, 2 AVE MARIA L. REv. 153, 164-72
(2004) (same); Monte Neil Stewart, Judicial Redefinition of
Marriage, 21 CaANADIAN J. FaMm. L., 11, 41-85 (2004) (same); Lynn
D. Wardle, “Multiply and Replenish”: Considering Same-Sex
Marriage in Light of State Interests in Marital Procreation,
24 Harv. J. L. & PuB. PorL’y 771, 788-90 (2001) (detailing the
higher incidents of physical and sexual child abuse,
educational failure, and poverty among children born out of
wedlock) .

In this case Judge Parillo succinctly acknowledged this
central interest served by the marriage laws in his concurring
opinion:

When plaintiffs, in defense of genderless marriage,

argue that the State imposes no obligation on
married couples to procreate, they sorely miss the

-9-

F——



point. Marriage's vital purpose is not to mandate
procreation but to control or ameliorate its
consequences - the so-called '"private welfare"
purpose. To maintain otherwise is to ignore
procreation's centrality to marriage.

Lewis, 378 N.J.Super. at 196-197 (Parillo, J.A.D.,
concurring). Justice Cordy similarly observed in his
dissenting opinion in Goodridge that:

Paramount among its many important functions, the

institution of marriage has systematically provided

for the regulation of heterosexual behavior, brought

order to the resulting procreation, and ensured a

stable family structure in which children will be

reared, educated, and socialized. . . . [A]ln orderly
society requires some mechanism for coping with the
fact that sexual intercourse commonly results in
pregnancy and childbirth. The institution of
marriage is that mechanism.
Goodridge v. Department of Pub. Health, 798 N.E.2d 941, 995
(Mass. 2003) (Cordy, J., dissenting).

Very recently the neighboring New York Supreme Court,
Appellate Division, reversed a trial court’s finding of a
constitutional right to same-sex marriage. Hernandez V.
Robles, __ N.Y.S.2d __, 2005 WL 3322959 (N.Y. App. Div. Dec.
8, 2005). In Hernandez the court thoroughly justified in
strong and unequivocal terms its conclusion that the state’s
interest 1in marriage is the promotion of responsible
procreation. The passage merits being quoted at length:

Marriage, defined as the union between one man and

one woman, 1is based upon important public policy

considerations and has been recognized as a

fundamental constitutional right (Zablocki v.

Redhail, 434 U.S. 374, 383 [1978]; Skinner v.
Oklahoma ex rel. Williamson, 316 U.S. 535, 541
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[1942] ; see also Washington v. Glucksberg, 521 U.S.
702, 720 [1997]; Griswold v. Connecticut, 381 U.S.
479, 486 [1965]). These considerations are based on
innate, complementary, procreative roles, a function
of biology, not mere legal rights. "[T]he reasons
justifying the civil marriage laws are inextricably
linked to the fact that human sexual intercourse
between a man and a woman frequently results in
pregnancy and childbirth" (Goodridge, 440 Mass. at
357 n. 1, 798 N.E.2d at 979 n. 1 [Sosman, J.,
dissentingl]) .

The legislative policy rationale is that society and
government have a strong interest in fostering
heterosexual marriage as the social institution that
best forges a linkage between sex, procreation and
child rearing. It systematically regulates
heterosexual behavior, brings order to the resulting
procreation and ensures a stable family structure
for the rearing, education and socialization of
children (Goodridge, 440 Mass. at 381, 798 N.E.2d at
995 [Cordy, J., dissentingl). Marriage promotes
sharing of resources between men, women and the
children that they procreate; provides a basis for
the legal and factual assumption that a man is the
father of his wife's child via the legal presumption
of paternity plus the marital expectations of
monogamy and fidelity; and creates and develops a
relationship between parents and child based on
real, everyday ties. It is based on the presumption
that the optimal situation for child rearing is
having both biological parents present in a
committed, socially esteemed relationship (Reno v.
Flores, 507 U.S. 292, 310 [1993] I[marriage allows
the state to express a preference for biological
parents "whom our society . . . (has) always
presumed to be the preferred and primary custodians
of their minor children"]). The law assumes that a
marriage will produce children and affords benefits
based on that assumption. It sets up heterosexual
marriage as the cultural, social and legal ideal in
an effort to discourage unmarried childbearing and
to encourage sufficient marital childbearing to
sustain the population and society; the entire
society, even those who do not marry, depend on a
healthy marriage culture for this latter, critical,
but presently undervalued, benefit. Marriage laws
are not primarily about adult needs for official
recognition and support, but about the well-being of
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children and society, and such preference
constitutes a rational policy decision. Thus,
society and government have reasonable, important
interests in encouraging heterosexual couples to
accept the recognition and regulation of marriage.

Hernandez, 2005 WL 3322959, *3 (emphasis added).

It is not for the courts to ignore or lay aside this
substantial state interest in marriage in preference of more
“enlightened” rationales for the institution, as one federal

court noted earlier this year:

[I]lt is a 1legitimate interest to encourage the
stability and legitimacy of what may reasonably be
viewed as the optimal union for procreating and
rearing children by both biological parents. Because
procreation is necessary to perpetuate humankind,
encouraging the optimal union for procreation is a
legitimate government interest. Encouraging the
optimal wunion for rearing children by Dboth
biological parents is also a legitimate purpose of
government. The argument is not legally helpful that
children raised by same-sex couples may also enjoy
benefits, possibly different, but equal to those
experienced by children raised by opposite-sex
couples. It is for Congress, not the Court, to weigh
the evidence.

Smelt v. County of Orange 374 F.Supp.2d 861, 880 (C.D. Cal.

2005) .1

'The Appellate Division here also rightly rejected any
temptation to overturn this long-recognized basis for the
marriage laws, simply based on any personal biases of the

members of the court. The court rejected the “commitment”
view of marriage adopted by Goodridge in redefining marriage,
observing that “[tlhe essential premise of the Goodridge

plurality opinion — that the institution of marriage is simply
an ‘exclusive commitment of two individuals to each other,’

. . — constitutes a normative judgment that conflicts with the
traditional and still prevailing religious and societal view
of marriage as a union between a man and a woman that plays a
vital role in propagating the species and provides the ideal
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Here, the Appellate Division recognized that the
alternative state interests in marriage asserted by Plaintiffs
do not square with history or law. Instead, the Appellate
Division found that something far more tangible to the state
(and to society as a whole) than the self-actualization of
private individuals continues to undergird marriage laws:

Plaintiffs describe marriage as simply a "compelling
and definitive expression of love and commitment
that can occur between two adults" - without any
reference to the historical, religious or social
foundations of the institution - and argue that
because two members of the same sex have the same
capacity as members of the opposite sex to "make a
strong and meaningful lifetime commitment to each
other," the State must extend the same recognition
to same-sex marriage as a marriage between members
of the opposite sex. However, our society and laws
view marriage as something more than just State
recognition of a committed relationship between two
adults. Our leading religions view marriage as a
union of men and women recognized by God, see Larry
Cata Backer, Religion as the Language of Discourse
of Same Sex Marriage, 30 Cap. U.L. Rev. 221, 234-36
(2002), and our society considers marriage between
a man and woman to play a vital role in propagating
the species and in providing the ideal environment
for raising children. [FN2] See George W. Dent, Jr.,
The Defense of Traditional Marriage, 15 J.L. & PoL.,
581, 593-601 (1999); William C. Duncan, The State
Interests in Marriage, 2 AVE MARIA L. Rev. 153, 164-72
(2004) ; Monte Neil Stewart, Judicial Redefinition of
Marriage, 21 CanapiaN J. FaM. L., 11, 41-85 (2004).

Lewis, 378 N.J.Super. at 184-185 (emphasis added). See also
id. at n.2 (“[Tlhe historical and prevailing contemporary
conception of marriage as solely a union between a single man

and a single woman is based partly on society's view that this

setting for raising children.” Lewis, 378 N.J.Super. at 192.
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institution plays an essential role in propagating the species
and child rearing”); Singer, 522 P.2d at 1195 (“[t]lhe fact
remains that marriage exists as a protected legal institution
primarily because of societal values associated with the
propagation of the human race”).

In a passage commended by the main Appellate Division
opinion (378 N.J. Super. at 190 n. 4), Judge Parillo’s
concurrence cogently discusses in depth the public interests
served by marriage which make it fundamentally an opposite-sex
institution:

[Plaintiffs’] distillation of marriage down to its
pure "close personal relationship" essence, however,
strips the social institution "of any goal or end
beyond the intrinsic emotional, psychological, or
sexual satisfaction which the relationship brings to
the individuals involved." Monte Neil Stewart,
Judicial Redefinition of Marriage, 21 Can. J. FaMm. L.
11, 81 (2004) (quoting D. Cere, "The Conjugal
Tradition in Post Modernity: The Closure of Public
Discourse?" at 6 (2003) (unpublished)). Yet, the
marital form traditionally has embraced so much
more, including:

the fundamental facets of [traditionall
conjugal life: the fact of sexual
difference; the enormous tide of
heterosexual desire in human 1life, the
massive significance of male female bonding
in human life; the procreativity of
heterosexual bonding, the unique social
ecology of heterosexual parenting which
bonds children to their biological parents,
and the rich genealogical nature of
heterosexual family ties.

[Ibid. (citation omitted.)].

The simple fact is that the very existence of
marriage does "privilege procreative heterosexual
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intercourse." Marriage, plainly speaking, 1is a
privileged state and that 1s precisely why
plaintiffs are waging this battle. Procreative
heterosexual intercourse is and has been
historically through all times and cultures an
important feature of that privileged status, and
that characteristic is a fundamental, originating
reason why the State privileges marriage.
Lewis, 378 N.J.Super. at 196-197 (Parillo, J.A.D., concurring)
(emphasis added) (citing Skinner v. Oklahoma, 316 U.S. 535,
541, 62 S.Ct. 1110, 1113, 86 L.Ed. 1655 (1942); J.B. v. M.B.,
170 N.J. 9, 23, 783 A.2d 707 (2001); Lindquist v. Lindquist,
130 N.J.Eqg. 11, 19, 20 A.2d 325 (E. & A. 1941); Dean V.
District of Columbia, 653 A.2d 307, 337 (D.C. 1995)).

The conclusion of all of these many appellate decisions
is that responsible procreation for the good of children and
of society is the state’s interest in marriage. The enduring
definition of marriage as a union between a man and a woman is
not some arbitrary arrangement or invidious discrimination
against homosexuals.? Human society, particularly the western

legal tradition, has recognized that the state has a

compelling interest in regulating opposite-sex relationships

> Despite various iterations of the marriage laws throughout
the years, "marriage" has meant the union of a man and a woman
from time immemorial. The definition and the historical laws
cannot have had a discriminatory intent or purpose because the
concept of a person "being" homosexual did not exist until
late in the Nineteenth Century. See MERRIAM WEBSTER'S COLLEGIATE
DICTIONARY-TENTH EDITION 556 (definition of "homosexual" as
adjective in 1892, and as a noun in 1902). If the marriage
laws are intended to be discriminatory, they must reflect a
secret conspiracy since the beginning of time.

-15-



and promoting their stability for the maximum good of the
children likely to be produced by such relationships. “In
traditional equal protection terminology, it seems beyond
dispute that the state has a compelling interest in
encouraging and fostering procreation of the race and
providing status and stability to the environment in which
children are raised. This has always been one of society's
paramount goals.” Adams, 486 F. Supp. at 1124.

This conclusion is not only legally sound, but venerated
by millennia of human culture. In his seminal treatise,
Justice Oliver Wendell Holmes noted that “some form of
permanent association between the sexes [is] one of the
rudimentary characteristics of Civilization.” Oliver Wendell
Holmes, Jr., Natural Law, 32 Harv. L. REv. 40, 41 (1918). Until
recently, every major civilization throughout history,
transcending religion and culture, has recognized and fostered
only opposite-sex relationships within the bounds of marriage.
Peter Lubin & Dwight Duncan, Follow the Footnote or the
Advocate as Historian of Same-Sex Marriage, 47 CATH. U. L. REV.
1271, 1324 (1998). Government has an interest in promoting
responsible procreation where children will be more likely to
be raised by their biological, married mother and father.

Against all of the foregoing great weight of authority,
the Goodridge decision from Massachusetts stands alone as the

only American appellate decision ever to reject procreation as
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the valid state interest in marriage, and correspondingly the
only American appellate decision ever to redefine marriage. As
the Appellate Division noted below:

the court's plurality opinion [in Goodridge] starts
with the premise that marriage is a social

institution that reflects “[t]he exclusive
commitment of two individuals to each other [that]
nurtures love and mutual support[,]” or as restated

later in the opinion, “a deeply personal commitment

to another human being and a highly public

celebration of the ideals of mutuality,

companionship, intimacy, fidelity, and family.”
Lewis, 378 N.J.Super. at 192 (citations omitted) (quoting
Goodridge, 798 N.E.2d at 948, 954 and 961).

The Appellate Division rightly recognized that by
rejecting the well-established state interest in responsible
procreation as the basis for marriage, the Goodridge plurality
foreordained nothing short of a redefinition of marriage:

Goodridge does not establish a right of equal access

to marriage, regardless of race or any other

invidiously discriminatory factor, but instead

significantly alters the nature of this social
institution. Indeed, the plurality opinion itself

acknowledges that "our decision today marks a

significant change in the definition of marriage as

it has been inherited from the common law, and

understood by many societies for centuries."

Lewis, 378 N.J.Super. at 192 (citations omitted) (quoting
Goodridge, 798 N.E.2d at 965). The concluding words of the
Goodridge plurality opinion underscore how its redefinition of
marriage 1is inseparably bound with its rejection of
procreation as the state’s legitimate interest in marriage:

We construe civil marriage to mean the voluntary

-17-
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union of two persons as spouses, to the exclusion of

all others. This reformulation redresses the

plaintiffs' constitutional injury and furthers the

aim of marriage to promote stable, exclusive

relationships. It advances the two legitimate State

interests the department has identified: providing

a stable setting for child rearing and conserving

State resources. It leaves intact the Legislature's

broad discretion to regulate marriage.
Goodridge, 798 N.E.2d at 969 (emphases added).

By sharp contrast, the well-considered conclusion of both
the trial court and the Appellate Division here was that the
legitimate and well-established public interest served by
marriage is the promotion of responsible procreation, for the
good of children and of society. This finding is congruent not
only with the social and legal history of marriage, but also
with the findings of the great majority of appellate courts
across the country faced with claims for a right of same-sex
marriage, as cited throughout this Section. Appellate courts
over the last three decades, continuing right up through the
present, have consistently confirmed responsible procreation

as the legitimate public interest served by marriage laws.

III. Same-sex Couples Are Not Similarly Situated With
Opposite-sex Couples.

Consistent with the overwhelming weight of authority, the
trial court found that same-sex couples are not similarly
situated with opposite-sex couples:

Plaintiffs' desire to enter into a same-sex marriage

sets them apart from the historic understanding of

the institution of marriage. This distinction puts
plaintiffs sufficiently dissimilar to individuals
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who wish to enter into a mixed-gender marriage to

invalidate their equal protection arguments. Those

individuals who wish to enter into mixed-gender
marriage seek access to the historically defined
concept of marriage. Plaintiffs, on the other hand,

are in a class of individuals who wish to alter the

fundamental nature of marriage itself. From a legal

standpoint, the differences between these classes of
individuals are stark, fully Jjustifying the

Legislature's determination that marriage in New

Jersey shall take the same form that has long been

accepted under the laws of this and every other

State in the Union.

Lewis v. Harris, 2003 WL 23191114 *22-23 (November 5, 2003
N.J. Super. Court).

Likewise, the Appellate Division correctly concluded that
the marriage laws do not violate New Jersey’s equal protection
guarantee because same-sex couples are not similarly situated
with opposite-sex couples: “[T]lhere is no basis for concluding
that our society now accepts the view that there is no
essential difference between a traditional marriage of a man
and woman and a marriage between members of the same sex.

Therefore, we reject plaintiffs’ claim that the New Jersey
Constitution requires extension of the institution of marriage
to same-sex couples.” Lewis, 378 N.J.Super. at 193.

Plaintiffs continue to ignore their threshold burden of
showing that they are similarly situated, without which they
cannot pursue an equal protection challenge to the marriage
laws. They have evaded rather than rebutted the trial court’s
conclusion that they are not similarly situated, by redefining

the state interest in marriage. Adopting the anemic and
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widely-rejected “commitment model” of marriage espoused in
Goodridge, Plaintiffs exclude a priori the essential facets of
marriage which arise from opposite-sex unions.

The trial court and the Appellate Division rightly
recognized that the unavoidable and pronounced differences
between same-sex couples and opposite-sex couples foreclose
Plaintiffs’ equal protection claim. The state is not
maintaining the definition of marriage for “history’s sake,”
as Plaintiffs have claimed. Instead, the state’s historic
recognition of marriage simply acknowledges the fundamental
and unique complementarity between the sexes, as human
societies have done through the institution of marriage from
time immemorial.

Same-sex couples as a class are not similarly situated
with opposite-sex couples when it comes to marriage. Same-sex
relationships are distinctly different from opposite-sex
relationships reproductively, in terms of optimal child
rearing, relationally, and historically. Accordingly, under
both the federal and state constitutions, the state of New
Jersey need not treat them as though they were the same.

A. Same Sex Couples Are Not Similarly Situated with
Opposite-Sex Couples As To Procreation.

Same-sex relationships are not truly similar to
opposite-sex couples in respect to the state’s interest in

“steering” procreation into marriage through the promotion and
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regulation of marriage, i.e., encouraging responsible
procreation.

The vast majority of opposite-sex couples of child
bearing age will procreate absent deliberate efforts to avoid
doing so.?® Since opposite-sex couples, as a class, will
inevitably procreate, the state has a legitimate interest in
encouraging opposite-sex couples to marry and have children
within that state-sanctioned relationship. Lewis, 378
N.J.Super. at 197 (Parillo, J.A.D., concurring) (“Marriage’s
vital purpose is not to mandate procreation but to control or
ameliorate its consequences - the so-called ‘private welfare’
purpose. To maintain otherwise is to ignore procreation's
centrality to marriage.”).

Courts upholding marriage laws against same-sex
challenges have regularly noted that opposite-sex couples and
same-sex couples are not similarly situated with regard to
procreation. For instance, the Indiana Court of Appeals
recently noted this fundamental difference between same-sex
and opposite-sex couples:

One commentator has put it succinctly as follows:

“The public legal union of a man and woman 1is
designed . . . to protect the children that their

sexual union (and that type of sexual union alone)

*In fact, many couples will procreate accidently, regardless
of intent. Maggie Gallagher, Does Sex Make Babies? Marriage,
Same-Sex Marriage and Legal Justifications for the Regulation
of Intimacy in a Post-Lawrence World, 23 QLR 447, 454 (2004).
About half of pregnancies are unintended. Id. at 455.
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regularly produces.” Maggie Gallagher, What 1is
Marriage For? The Public Purposes of Marriage Law,
62 La. L.REV. 773, 782 (2002).

Morrison, 821 N.E.2d at 30-31 (emphasis added). As the
Morrison court further observed:

[S]ame-sex or opposite-sex couples who adopt or use
assisted reproduction technologies may be presumed
to have, by necessity, thoroughly contemplated such
challenges before investing the time, money, and
effort needed to adopt or use reproductive
technology. Opposite-sex couples who can reproduce
"naturally" need not, and often do not, engage in
such contemplation before having intercourse.

Morrison, 821 N.E.2d at 25 n. 13.

Morrison followed the reasoning of the Arizona Court of
Appeals, which also rejected a demand to redefine marriage, in
part because same-sex couples are not similarly situated to
opposite-sex couples when it comes to procreation:

Indisputably, the only sexual relationship capable
of producing children is one between a man and a
woman. The State could reasonably decide that by
encouraging opposite-sex couples to marry, thereby
assuming legal and financial obligations, the
children born from such relationships will have
better opportunities to be nurtured and raised by
two parents within long-term, committed
relationships, which society has traditionally
viewed as advantageous for children. Because same-
sex couples cannot by themselves procreate, the
State could also reasonably decide that sanctioning
same-sex marriages would do little to advance the
State’s interest in ensuring responsible procreation
within committed, long-term relationships.

Standhardt, 77 P.3d at 462-63.
It cannot be gainsaid that marriage laws serve a unique

state interest in procreation which simply is not implicated
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with same-sex couples. In response, proponents of same-sex
marriage frequently cite childless married couples, both to
deny procreation is the state interest in marriage, and to
argue that same-sex couples are similarly situated with
opposite-sex couples in regard to marriage. This argument
misses the point. Though not every married couple has
children, the fact that some couples cannot or choose not to
procreate does not undermine responsible procreation as the
state’s legitimate interest served by the marriage laws.
Usually only one of the two members of an infertile couple has
a problem conceiving a child. Men often remain fertile well
into their late years. And birth control sometimes fails. In
all of these cases, the marital relationship serves the state
purpose of steering procreative capacity away from conception
of children out of wedlock.

This “childless marriage” argument for same-sex marriage
on equal protection grounds was rejected long ago. The court
in Singer recognized marriage “as a protected legal
institution primarily because of societal values associated
with the propagation of the human race.” The court emphasized
that "“[tlhis is true even though married couples are not
required to become parents and even though some couples are
incapable of becoming parents and even though not all couples
who produce children are married [--] [t]lhese, however, are

exceptional situations.” Singer, 522 P.2d at 1195.
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By contrast to opposite-sex couples, one hundred percent
of same-sex couples are sterile as a couple. Two males cannot
father a child without a surrogate mother. Two females cannot
father a child without a sperm-donating father. Every same-sex
couple that seeks pregnancy must "borrow" from the opposite
sex. Advocates for redefining marriage admit that same-sex
couples are not similarly situated in that their procreation
always involves a third party:

One feature of our experience has been an emphasis
on “families we choose,” anthropologist Kath
Weston’s felicitous phrase. Such families are fluid
alliances independent of the ties imposed by blood
and by law. Often estranged from blood kin, openly
gay people are more prone to rely on current as well
as former lovers, close friends, and neighbors as
their social and emotional support system. Include
children in this fluid network and the complexity
becomes more pronounced. Because same-sex couples
cannot have children through their own efforts, a
third party must be involved: a former different-sex
spouse, a sperm donor, a surrogate mother, a parent
or agency offering a child for adoption. The family
of choice can and often does include a relationship
with this third party.

William Eskridge, Jr., The Case for Same-Sex Marriage 81
(1996) (footnote omitted).

Several courts have found this stark difference between
same-sex and opposite-sex couples dispositive. For instance,
the district court in Adams found that the “legal concept and
definition of marriage” precludes same-sex couples, because:

[tlhe legal protection and special status afforded

to marriage (being defined as an union of persons of

different sex) has historically, as stated in .
Singer, been rationalized as being for the purpose
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of encouraging the propagation of the race. Wholly

apart from canon law and scripture, if propagation

of the race is basic to the concept of marriage and

its legal attributes, ‘marriage’ is . . . impossible

and unthinkable between persons of the same sex”).
Adams, 486 F. Supp. at 1123. See also Singer, 522 P.2d at 1195
(“marriage exists as a protected legal institution primarily
because of societal values associated with the propagation of
the human race. Further, it is apparent that no same-sex
couple offers the possibility of the birth of children by
their wunion”); Morrison, 821 N.E.2d at 25 n. 13 (only
opposite-sex couples present risk of unplanned conception, the
ills of which marriage laws seek to ameliorate). See also
Hernandez, 2005 WL 3322959, *3 (“[m]arriage, defined as the
union between one man and one woman, is based upon important
public policy considerations, . . . [themselves] based on
innate, complementary, procreative roles, a function of
biology, not mere legal rights”).

The biological reality that same-sex couples are not
similarly situated with different sex couples in terms of
procreative capacity cannot be altered by assisted
reproductive technology or changing sexual mores. Nor is the
relevance of this difference defeated because some

opposite-sex couples are allowed to marry even if not capable

of having children.? Exceptions to the general rule do not

* State efforts to assess an opposite-sex couple’s fertility
would surely raise other constitutional concerns. Adams, 486
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change the rule. See Singer, 522 P.2d at 1195 (married
couples incapable of becoming parents or which do not produce
children are exceptional situations which do not undermine
procreation as state’s interest in marriage). See also,
Irizarry v. Board of Ed., 251 F.3d 604, 608 (7th Cir.
2001) (rejecting equal protection challenge to domestic partner
benefits policy for same-sex couples only, and observing that
“law and policy are based on the general rather than the
idiosyncratic . . . .").

Procreative inability alone places same-sex couples in a
different class than opposite sex couples with regard to the
state’s interest in promoting responsible procreation. They
are not similarly situated with opposite-sex couples.

B. Same Sex Couples Are Not Similarly Situated with
Opposite-Sex Couples As To Optimal Child Rearing.

Same-sex couples are not similarly situated with opposite
couples with regard to child rearing. Although same-sex
couples are free to adopt children in New Jersey, the optimal
environment for raising children is in a home comprised of the
child's biological mother and father, who are married.

Under every standard-educational achievement, drug
use, criminal activity, physical and emotional

F. Supp. at 1124-1125 (citing Griswold v. Connecticut, 381
U.S. 479 (1965)); Standhardt, 77 P.3d at 462 (same). See
generally, Lynn D. Wardle, “Multiply and Replenish”:
Considering Same-Sex Marriage in Light of State Interests in
Marital Procreation, 24 Harv. J.L. & PuB. PonL., 771, 800-812
(2001) .
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health, social adjustment and adult

earnings-children of intact marriages have fewer

problems than children of broken families. . . . Not
only do children need two parents; it also seems
that ideally a child should have both a mother and

a father.

Dent, The Defense of Traditional Marriage, 15 J. L. & PoL at
594-95.

Clinical studies observe that the triad of mother-father-
child is necessary and desirable for the growth of a healthy
child. “‘Early triangulation’ serves especially to consolidate
both the self-representation and the parental representation.”
Richard N. Atkins, Discovering Daddy: The Mother’s Role, in
FATHER AND CHILD 139, 144 (Stanley H. Cath, et al., eds., 1982).
The forward to Father and Child notes the increased awareness
of the importance of the role of both mothers and fathers in
child rearing:

Our sensitivities and instruments have become honed,

attuned to the role a man comes to play during the

early years in modulating the intensity of the

mother-child tie, inviting that child to become a

separate individual in an ever-widening world. .

Researchers have become more aware of the subtle
exchanges of identity taking place and of the
mother’s and father’s part in facilitating
development.

John Munder Ross, Preface, in FATHER AND CHILD Xvii-xviii. Dr.
Alfred A. Messer, a psychiatrist in Atlanta, Georgia, has also
noted the importance of both mothers and fathers as follows:

“Children recognize the difference between maleness and

femaleness as early as 14 months of age.” Alfred A. Messer,
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Boys’ Father Hunger: The Missing Father Syndrome, 23 MEDICAL
ASPECTS OF HUMAN SEXUALITY 44, 44 (January 1989). Boys establish
their physical and gender role identity between the ages of 18
to 36 months. “If the young boy is deprived of his father’s
presence, the result can be deeply traumatic . . . .” Id. at
45.

Dozens of same-sex parenting studies have purported to
find that children raised by same-sex couples do as well as
other children. However, as one mostly favorable review of the
same-sex parenting research reports, all of the studies have
uniform defects:

[Tlhere are no studies of child development based on

random, representative samples of such families.

Most studies rely on small-scale, snowball and

convenience samples drawn primarily from personal

and community networks or agencies. Most research to

date has been conducted on white lesbian mothers who

are comparatively educated, mature, and reside in

relatively progressive urban centers, most often in

California or the Northeastern states.

Judith Stacey & Timothy Biblarz, (How) Does the Sexual
Orientation of Parents Matter?, 66 AMERICAN Soc. ReEv. 159, 166
(2001) (emphasis added) ;® see also ROBERT LERNER & ALTHEA NAGAI, No
BASIS: WHAT THE STUDIES DON’T TELL Us ABOUT SAME-SEX PARENTING 3 (2001)

(review of homosexual parenting studies “found at least one

fatal research flaw” in each one, and thus, “no generalizations

> The authors blame these defects on “heterosexism,” and do
not question the over-all conclusion that the sexual
orientation of a parent is irrelevant. Id. at 167, 179.

-28-



can reliably be made based on any of these studies”).
Significantly, children raised by a single mother,
particularly a divorced mother, have poorer physical health,®
poorer mental health,’” a greater likelihood of substance
abuse,?® a higher risk of suicide,® and a higher likelihood of
committing a crime that leads to incarceration.?® This is the
group of children to which the same-sex parenting studies
compare children raised in homosexual homes. As one advocate
for homosexual parenting acknowledges, “‘most of the research
compares development of children with custodial 1lesbian
mothers to that of children with custodial heterosexual

mothers.” Charlotte J. Paterson, Family Relationships of

® Ronald Angel & Jacqueline Worobey, Single Motherhood and
Children’s Health, 29 JOURNAL OF HEALTH AND SOC. BEHAVIOR 38, 48-49
(1988).

7 Ollie Lundberg, The Impact of Childhood Living Conditions
on Illness and Mortality in Adulthood, 36 SOCIAL SCIENCE AND
MEDICINE 1047, 1050, Table 3 (1993); Ronald L. Simons, et al.,
Explaining the Higher Incidence of Adjustment Problems of
Children of Divorce, 61 JOURNAL OF MARRIAGE AND THE FaMILY 1020,
1028 (1999); Alan Booth & Paul R. Amato, Parental Predivorce
Relations and Offspring Postdivorce Well-Being, 63 JOURNAL OF
MARRIAGE AND THE FaMmILy 197, 205 (2001).

® Robert L. Flewelling & Karl E. Bauman, Family Structure as
a Predictor of Initial Substance Use and Sexual Intercourse in
Early Adolescence, 52 JOURNAL OF MARRIAGE AND THE FamIiLy 171, 175 &
Table 2 (1990).

> David M. Cutler, Edward L. Glaeser & Karen Norberg,
Explaining the Rise in Youth Suicide (Working Paper) 7713 at
32, National Bureau of Economic Research (May 2000) (citing
impact of divorce).

10 LINDA J. WAITE & MAGGIE GALLAGHER, THE CASE FOR MARRIAGE 134 (2000).
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Lesbians and Gay Men, 62 JOURNAL OF MARRIAGE AND THE FAMILY 1052,
1059 (2000). This is because “it has been widely believed that
children 1living in families headed by divorced but
heterosexual mothers provide the best comparison group.”'' Id.
The pro-same-sex parenting studies finding that children
raised by homosexuals do as well as, but not significantly
better than, those raised by divorced, heterosexual mothers,
are decisive. The clear weight of the evidence shows that
children raised by same-sex parents do not do as well as
children raised by their own mother and father who are
married.

In reality, the same-sex parenting studies show a
significant difference in outcome between children raised by
heterosexual mothers and those raised by lesbians. Stacey and
Biblarz, themselves proponents of same-sex parenting,

13

challenge the intellectual honesty of the reports of “no
differences.” Stacey & Biblarz, 66 AMERICAN Soc. REv. at 178.
They observe that “[olnly a crude theory of cultural
indoctrination that posited the absolute impotence of parents

might predict such an outcome, and the remarkable variability

' As Maggie Gallagher, co-author of The Case for Marriage,
observes: “If the problem with same-sex couples is not sexual
orientation per se, but the negative effects of fatherlessness
and/or motherlessness on children’s well-being, it is hard to
imagine a scholarly focus better designed to obscure the
evidence.” Maggie Gallagher, WHY SUPPORTING MARRIAGE MAKES BUSINESS
SENSE 10 (Corporate Resource Council 2002), available at
www . corporateresourcecouncil.org/white papers.html.
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of gender configurations documented in the anthropological

record readily undermines such a theory.” Id. at 177. Instead

)

of “‘no differences,” as reported by most studies, some of the

studies clearly show a difference when it comes to sexuality.
In one of the studies, “adolescent and young adult girls
raised by lesbian mothers appear to have been more sexually
adventurous and less chaste . . . .” Id. at 171. Overall, the
studies validate a concern held by many who are concerned
about the best interests of children:

The sexual orientation of parents appears to have a
unique (although not large) effect on children in
the politically sensitive domain of sexuality. The
evidence, while scanty and underanalyzed, hints that
parental sexual orientation is positively associated
with the possibility that children will be more
likely to attain a similar orientation - and theory
and common sense also support such a view.

Id. at 177-78.2 A similar outcome was reported in the
Technical Report of the American Academy of Pediatrics:

Compared with young adults who had heterosexual
mothers, men and women who had lesbian mothers were
slightly more likely to consider the possibility of
having a same-sex partner, and more of them had been
involved in at least a brief relationship with
someone of the same sex, but in each group similar
proportions of adult men and women identified
themselves as homosexual.

Ellen C. Perrin, M.D., and the Committee on Psychosocial

Aspects of Child and Family Health, Technical Report: Coparent

2 In Stacey and Biblarz’ view, these differences “cannot be

considered deficits from any legitimate public policy
perspective.” Id. at 177.
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or Second-Parent Adoption by Same-Sex Parents, 109 PEDIATRICS
341, 342 (February 2002).%

The impact on sexuality of children raised by homosexual
parents may not be as limited as these same-sex parenting
advocates suggest. One study reported that “[t]lhe young adults
from lesbian family backgrounds (four of seven sons and ten of
fifteen daughters) were significantly more likely to report
having considered the possibility of becoming involved in a
same-gender sexual relationship, compared with only two of ten
sons and one of eight daughters from the heterosexual family
control group.” Fiona L. Tasker & Susan Golombok, Adults
Raised as Children in Lesbian Families, 65 AMERICAN J. OF
ORTHOPSYCHIATRY 203, 211 (1995).

The fact that some single parents, blended families, and
same-sex couples raise healthy children does not negate the
fact that children have the best chance of a good outcome in
a home where both their mother and father are present. See
generally, Wardle, 24 Harv. J. L. & PuB. PoL'y at 804. Same-sex
couples who adopt children or have them through artificial
means intentionally deprive the children of the opportunity to
be raised by both biological parents. “Even with natural
reproduction, death, divorce or abandonment may deprive a

child of one or both parents. But unlike natural reproduction,

*  Available at www.aap.org/policy/020008t.html.

-32-



same-sex marriage guarantee[s] that a child will not
have both a mother and a father.” Dent, 15 JOURNAL OF LAW &
PoriTics at 634-35 (emphasis added). Thus, same-sex couples are
not similarly situated with opposite-sex couples regarding
child rearing, because a same-sex couple can never provide a
child with the advantages of being raised by both biological
parents.

c. Same Sex Couples Are Not Similarly Situated with
Opposite-Sex Couples As To Relational
Characteristics Such As Fidelity And Stability.

Same-sex relationships do not incorporate the same

concept of stability and fidelity as marriage. Long before
there were civil laws governing marriage in America, men and
women committed themselves to each other for life, and the
vast majority remained together and were faithful. The
marriage laws of today reflect the traditions that existed
before the laws were enacted. And despite the relatively high
rate of divorce in America, most married couples are faithful.
An extensive survey of sexual practices found that for married
couples, “a vast majority are faithful while the marriage is
intact.” ROBERT T. MICHAEL, ET AL., SEX IN AMERICA: A DEFINITIVE SURVEY
89 (1994). In fact, the survey found that rates of sexual
fidelity in marriage were far higher than one would expect:
‘Among married people, 94 percent had one partner in the past

"

year.” Id. at 101. And the average marriage is long lasting.

Sixty-seven percent of marriages last ten years, and 50
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percent last more than twenty years. Matthew D. Bramlett et
al., First Marriage Dissolution, Divorce, and Remarriage:
United States, Advance Data No. 323 (Nat’l Center for Health
Statistics) (May 31, 2001).'* Nearly 60 percent of first
marriages can be expected to last a lifetime. DavID POPENOE AND
BARBARA DAFOE WHITEHEAD, THE STATE OF OUR UNIONS: THE SOCIAL HEALTH OF
MARRIAGE IN AMERICA 2000, at 27, The National Marriage Project at
Rutgers (2000) .1

In contrast, sexual fidelity is rare among homosexual
men. One survey of male homosexual couples reported that in 66
percent of relationships men had sex with someone other than
their partner within the first year, rising to approximately
90 percent if the relationship endured over five years. JosepH
HARRY, GAY COUPLES 116 (1984). See also MarRSHALL KIRK & HUNTER MADSEN,
AFTER THE BALL, HOWw AMERICA WILL CONQUER ITS FEAR AND HATRED OF GAYS IN THE
90s 330 (1989) (“the cheating ratio of ‘married’ gay males,
given enough time, approaches 100%”"). A recent study of male
same-sex relationships in the Netherlands found that men with
steady partners have on average 8 casual sex partners a year.
Maria Xiridou, et al., The Contribution of Steady and Casual
Partnerships to the Incidence of HIV Infection among

Homosexual Men in Amsterdam, 17 AIDS 1029, 1031, Table 1

*  Available at http://www.cdc.gov/nchs/data/ad/ad323.pdf.
' Available at http://marriage.rutgers.edu/NMPAR2000.pdf.

-34-



(2003). A lesbian critic of homosexual men commented on the
notorious infidelity:

After a period of optimism about the long-range

potential of gay men’s one-on-one relationships, gay

magazines are starting to acknowledge the more
relaxed standards operating here, with recent
articles celebrating the bigger bang of sex with
strangers or proposing ‘monogamy without fidelity’ -

the latest Orwellian formulation to excuse having

your cake and eating it too.

Camille Paglia, I'l11 Take Religion over Gay Culture, Salon.com
online magazine at 4 (June 1998).

Moreover, as with heterosexual cohabitation,'® the average
homosexual relationship is short, with the wvast majority
lasting less than 1 year. In perhaps the most extensive study
of the duration of same-sex relationships to date,

investigators discovered that only 15 percent of homosexual

men and 17.3 percent of homosexual women had ever had

** “Two-fifths of cohabiting wunions do not continue as
cohabitations for more than 1 year, only one-third lasts 2
years, and only 1 in 10 are still cohabiting after 5 years.
The median duration of cohabitation is 1.3 years.” Larry L.
Bumpass and James A. Sweet, National Estimates of
Cohabitation, 26 DEMOGRAPHY No. 4, 615, 620-21 (November 1989).
The instability of cohabiting couples arises at least in part
from the fact that they “tend not to be as committed as
married couples in their dedication to the continuation of the
relationship and reluctance to terminate it, and they are more
oriented toward their own personal autonomy.” DAVID POPENOCE &
BARBARA DAFOE WHITEHEAD, SHOULD WE LIVE TOGETHER? WHAT YOUNG ADULTS NEED
TO KNOW ABOUT COHABITATION BEFORE MARRIAGE, P. 5 (June 2002), The
National Marriage Project at Rutgers,
http://marriage.rutgers.edu/Publications/swlt2.pdf. However,
even among cohabitating opposite-sex couples, sexual fidelity
is the norm. The survey reported in Sex 1N AMERICA found that
more than 75 percent of persons cohabitating were faithful in
the prior year. SEx IN AMERICA at 101.
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relationships that lasted more than 3 years. Only a few had
stayed together for more than 10 years (4 out of 252 men and
1 out of 138 women). MARCEL T. SAGHIR, M.D. aND ELI ROBINS, M.D.,
MALE AND FEMALE HOMOSEXUALITY: A COMPREHENSIVE INVESTIGATION 57, Table
4.13; 225, Table 12.10 (1973). The recent Dutch study found
that the average “steady relationship”-which was not even
monogamous-lasted 1.5 years. Xiridou et al., 17 AIDS at 1031,
Table 1.

Of course some have argued that allowing homosexuals to
marry their same-sex partners would result in more fidelity.
However, statements by same-sex marriage advocates indicate
that this is very unlikely. In fact, some same-sex marriage
advocates have stated that homosexual relationships are
inherently non-monogamous. “[Almong gay men a long-lasting
monogamous relationship is almost unknown. Indeed both gay
women and gay men tend to be involved in what might be called
multiple relationships . . . .” DENNIS ALTMAN, THE HOMOSEXUALIZATION
OF AMERICA 187 (1982) (emphasis in original). A study conducted
by two homosexual authors concludes that to be homosexual is
to be non-monogamous. DAVID P. MCWHIRTER & ANDREW M. MATTISON, THE
MarLE COUPLE: HOW RELATIONSHIPS DEVELOP 252-262 (1984). In their
view, monogamy 1is an unnatural state that some homosexuals
attempt because of their internalized homophobia; so when
homosexuals finally grow to accept their homosexuality, they

shed monogamy. Id. Thus, even if allowed to marry, sexual
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infidelity among homosexual men will probably remain prevalent
because, as Andrew Sullivan puts it, “there is more likely to
be greater understanding of the need for extra-marital outlets
between two men than between a man and a woman.” ANDREW SULLIVAN,
VIRTUALLY NORMAL: AN ARGUMENT ABOUT HOMOSEXUALITY 202 (1995) (emphasis
added) .

Thus, same-sex couples as a class are not similarly
situated with opposite-sex couples as a class, in regard to
the stability and fidelity of their relationships.

D. Same Sex Couples Are Not Similarly Situated with
Opposite-Sex Couples As To Their Historical Status.

Same-sex relationships have not had the status of
marriage historically. “The institution of marriage as a union
of man and woman, uniquely involving the procreation and
rearing of children within a family, is as old as the book of

i

Genesis.” Baker v. Nelson, 191 N.W.2d 185, 186 (Minn. 1971),
appeal dismissed for want of a substantial federal question,
409 U.S. 810 (1972).' Throughout history, mnearly every
civilization has affirmed that concept, and has recognized

that same-sex relationships are a departure from the norm. See

7 Justice Kennard of the California Supreme Court recently
recognized the significance of the Supreme Court’s dismissal
of Baker. “Until the United States Supreme Court says
otherwise, which it has not done, Baker v. Nelson defines
federal constitutional law on the question whether a state may
deny same-sex couples the right to marry.” Lockyer v. City and
County of San Francisco, 33 Cal. 4th 1055, 1127 (2004)
(Kennard, J., concurring in part and dissenting in part).
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Peter Lubin and Dwight Duncan, Follow the Footnote or The

Advocate as Historian of Same-Sex Marriage, 47 CATH. U.L. REV.

1271, 1324 (1998) (a critique of THE CASE FOR SAME-SEX MARRIAGE) .

No great civilization has ever given legal recognition to

same-sex relationships as being the equivalent of marriage.®®

The only historical cultures that supposedly accepted same-sex

relationships were primitive cultures or civilizations that

were in decline. See WILLIAM ESKRIDGE, JR., THE CASE FOR SAME-SEX

MARRIAGE 15-50 (1996).

Thus, same-sex and opposite-sex couples are not similarly
situated with regard to historical recognition of the
relationship.

IV. The Lack of a Federal Constitutional Basis to Compel New
Jersey to Grant Marriage to Same-Sex Couples Undermines
Plaintiffs’ State Constitutional Arguments.

The Appellate Division recognized that “Plaintiffs do not
contend that New Jersey's . . . limitation of marriage to
members of the opposite sex violates the United States
Constitution.” Lewis, 378 N.J.Super. at 175. Nevertheless,
this Court should not ignore, in weighing Plaintiffs’ state
constitutional claims, that “[t]he [U.S.] Supreme Court has
never stated or even implied that the right to marry under the

Constitution or federal precedent extends to same-sex

'*  Notwithstanding the eccentricities of one or two Roman
emperors, not even William Eskridge claims that Roman law
recognized homosexual marriage. THE CASE FOR SAME-SEX MARRIAGE at
23 .
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couples.” Hernandez v. Robles, ___ N.Y.S.2d _ , 2005 WL
3322959, *11 (N.Y. App. Div. 2005) (Catterson, J.,
concurring) .

As a matter of binding federal law, the U.S. Supreme
Court has rejected a Fourteenth Amendment equal protection
challenge to opposite-sex only marriage laws. Earlier this
year the Indiana Court of Appeals summarized the U. S. Supreme
Court’s holding as follows:

There is binding United States Supreme Court
precedent indicating that state bans on same-sex
marriage do not violate the United States
Constitution. In Baker v. Nelson, 291 Minn. 310, 191
N.W.2d 185 (1971), the Minnesota Supreme Court held
that a ban on same-sex marriages did not violate the
Fourteenth Amendment. In so holding, the court
rejected the same-sex couple plaintiffs' principal
argument that Loving v. Virginia, 388 U.S. 1, 87
S.Ct. 1817, 18 L.Ed.2d 1010 (1967), required that
they be issued a marriage license. The court stated
that Loving, which held bans on interracial
marriages violated the Fourteenth Amendment, was
decided solely on the grounds of the patent racial
discrimination of such statutes. Baker, 191 N.W.2d
at 187. It also stated, "in commonsense and in a
constitutional sense, there is a clear distinction
between a marital restriction based merely upon race
and one based upon the fundamental difference in
sex." Id.

The couple appealed to the United States Supreme
Court, which dismissed the appeal without opinion
"for want of a substantial federal question." Baker
v. Nelson, 409 U.S. 810, 93 S.Ct. 37, 34 L.Ed.2d 65
(1972) . Under procedural rules in effect at the
time, . . . unlike a denial of certiorari, such a
dismissal represented a decision by the Supreme
Court on the merits that the constitutional
challenge presented was insubstantial, and which
decision is binding on lower courts. See Hicks v.
Miranda, 422 U.S. 332, 344, 95 S.Ct. 2281, 2289, 45
L.Ed.2d 223 (1975). Thus, the Supreme Court, five
years after it decided Loving, determined that that
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case did not support an argument by same-sex couples

that precluding them from marrying violated the

Fourteenth Amendment.
Morrison, 821 N.E.2d at 19-20 (emphasis added). Numerous other
courts have noted that the U. S. Supreme Court's dismissal of
Baker for want of substantial federal question was a decision
on the merits which remains binding on all courts in regard to
federal law.?®

The U.S. Supreme Court's sex discrimination jurisprudence
sheds further light on the constitutional soundness (on equal

protection grounds) of a state defining marriage as the union

between one man and one woman. The Court has recognized over

' See, e.g., Hernandez v. Robles, __ N.Y.s.2d __, 2005 WL
3322959, *11 (N.Y. App. Div. 2005) (Catterson, J., concurring)
(“The [Supreme Court’s] dismissal of the appeal [in Baker] is
an adjudication on the merits of the federal constitutional
claims raised, including due process and equal protection,

which lower courts are bound to follow.”); Lockyer, 33 Cal.
4th at 1126 (Kennard, J., concurring in part and dissenting in
part) ("[Tlhe high court's summary decision in Baker v. Nelson

[cit.] prevents lower courts and public officials from coming
to the conclusion that a state law barring marriage between
persons of the same sex violates the equal protection or due
process guarantees of the United States Constitution.");
McConnell v. Nooner, 547 F.2d 54, 56 (8th Cir. 1976) ("the
Supreme Court's dismissal of the [Baker] appeal for want of a
substantial federal question constitutes an adjudication of
the merits which is binding on lower federal courts"); Wilson
v. Ake, 354 F.Supp.2d 1298, 1304-05 (M.D. Fla. 2005) (finding
Baker controlling as to whether federal Defense Of Marriage
Act is constitutional); Adams v. Howerton, 486 F. Supp. 1119,
1124 (C.D. Cal. 1980) (Supreme Court's dismissal of Baker
appeal was "an important adjudication on the merits"), aff'd
on other grounds, 673 F.2d 1036, 1039 n.2 (9th Cir. 1982)
(noting that the Supreme Court's dismissal of the Baker appeal
"operates as a decision on the merits"); In re Cooper, 592
N.Y.S.2d 797, 800 (N.Y. App. Div. 1993) (dismissal in Baker
"is a holding that the constitutional challenge was considered
and rejected") (quoting trial court opinion with approval).
-40-



the years that it does not automatically wviolate equal
protection of the laws for the state to recognize that there
are inherent differences between men and women. As Justice
Ginsburg has noted, “[while] [s]upposed ‘inherent differences’
are no longer accepted as a ground for race or national origin
classifications[,] [plhysical differences between men and
women . . . are enduring: ‘[T]he two sexes are not fungible;
a community made up exclusively of one [sex] is different from
a community composed of both." United States v. Virginia, 518
U.S. 515, 533 (1996) (quoting Ballard v. United States, 329
U.s. 187, 193 (1946)). It is an inescapable truth that a
couple comprised of two men is different from a couple
comprised of two women, and both are significantly different
from a couple comprised of a man and a woman. Ballard, 329
U.S. at 193. Laws that recognize these inevitable differences
are not discriminatory. This includes laws regulating the
institution of marriage, grounded in the inherent differences
between the sexes. Because this relational dynamic is
distinctly different from that of same-sex couples, there
simply is no violation of equal protection principles for
states to define marriage as the legal union of one man and
one woman. The binding holding in Baker v. Nelson rejects all
bases for finding a violation of federal equal protection in

marriage laws.

-471-



CONCLUSION

The prime state interest in marriage is the promotion
of responsible procreation for the good of children and of
society. Because same-sex couples cannot make the threshold
showing that they are similarly situated to opposite-sex
couples with regard to this interest, Plaintiffs cannot
maintain an equal protection challenge to New Jersey’s
marriage laws. The judgment of the trial court and the

Appellate Division should be AFFIRMED.

Dated December éLCD, 2005.
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Dennt’s M.ggéﬁfield, Esqg.
70 Glen AVenue
Roseland, New Jersey 07068

Phone: (973) 364-0606
Facsimile: (973) 954-2526

42



