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| NTEREST OF THE AM Cl

Massachusetts Famly Institute, Inc., is a not-for-
profit research and education corporation organi zed
under the laws of the Commonweal th of Massachusetts
that is dedicated to strengthening the famly and
restoring noral principles to the public policy and
cultural arenas. Founded in 1991, MFI is a strong
supporter of male-fenale marriages and not her -f at her-
children famlies. M-Il seeks to carry out its m ssion
by a team of professional staff and vol unteers nade up
of physicians, |awers, and university professors.
The case at bar is of the utnost interest to MFl. The
famly val ues espoused by MFI directly conflict with
the plaintiffs’ request for sane-sex “marriage.” NI
is concerned with the untol d consequences sane- sex
“marriages” will have on society, noral principles,
and the famly.

The Institute for Famly Devel opnent, Inc. (FID), is
a not-for-profit educational corporation organized
under the |laws of the Commonweal th of Massachusetts.
FIDis a nenber of a federation of simlar educationa
organi zati ons which operate in 47 countries, under the
name | nternational Federation for Fam |y Devel opnent

(IPFFD). I FFD is accredited as an NGO in consultative



status to the United Nations, and advocates for

i nternational policies which support strong famlies
and healthy children. IFFD is famliar with the
research that establishes that children are best

rai sed in healthy households, with a natural nother
and father taking responsibility for their education.
FIDis in favor of public policy that supports
marriage as a uni on between a man and a wonan,
commtted to each other and to the upbringing of their
chil dren, which would be underm ned by a hol di ng that
"sanme-sex nmarriages" are equival ent.

The Parents Rights Coalition, Inc. (PRC), is a non-
profit corporation nade up of parents, famlies, and
citizens fromall parts of Massachusetts. It was
formed in 1994 in the Boston area as | ocal parents
felt it was tinme to challenge the grow ng incidents of
publ i c school sexuality prograns foisted on children
wi t hout their parents' know edge or consent. PRC
firmy believes that the official |egitimzation of
sanme-sex "marriage" by the court system would give
public schools the green light to legally and
officially portray honbsexuality as a "normal and
heal t hy" activity for children or adults -- further

subverting parents' noral and religious views on that



subject. Furthernore, PRC believes that |egalization
of same-sex "marriage" woul d accel erate many of
today's soci al pathol ogies that are breaking down the

nucl ear famly.

SUMVARY OF THE ARGUMENT

This Court should affirmthe Superior Court’s
ruling that the Cormonweal th’s asserted interest in
procreation justifies plaintiffs-appellants’ exclusion
frommarriage licensing. Procreation is a legitinmate
and conpelling state interest, and it is the primary
interest pronoted by the state’s nmarriage | aws (pp. 6-
9). The state interest in “procreation” should not be
understood as a narrow interest in maxim zing the
nunber of babies born, but as a broad interest in
pronoting the social practice of begetting and rearing
children in stable biological famlies (pp.9-11).
bj ections drawn from bastardy | aws, sex-
di scrimnation |l aw, and adoption |aw do not undermn ne
the state’s interest in procreation in biological
famlies (pp.11-15).

I nstead of directly regulating procreative
deci sions, the state advances its interest in

procreation through an indirect strategy of pronoting



the pre-existing social institution of procreative
marriage. Marriage is not invented by the state; the
state creates “civil marriage” to pronote and protect
naturally procreative “social marriage” (pp.15-17).
Cvil marriage is thus designed to substantially
overlap with social marriage, and affirmthe soci al
expectations surrounding it (pp.17-19). Both
constitutional and prudential problens with direct
regul ati on of procreative decisions require the state
to adopt this indirect strategy of pronoting
procreation in stable famlies (pp.19-23).

Thus understood, the Conmonwealth’s marriage | aws
wi thstand all three kinds of judicial scrutiny invoked
against them First, they withstand rational basis
scrutiny (pp.24-26). Pronoting procreative famlies
is not a pretext but the actual purpose served by the
state’s marriage |aws; the inclusion of non-
procreative gender-diverse couples publicly affirns
the procreative institution of social marriage and is
requi red by constitutional concerns (pp.26-31). The
excl usi on of sanme-sex couples frommarriage is
simlarly rationally related to the state’ s interest
in procreative famlies. Including sane-sex coupl es

in civil marriage woul d be counterproductive to the



pur pose of the marriage |laws by diluting the

di stinctive character of marriage as a procreative
institution, and by undermning the state’'s ability to
draw princi pl ed boundaries around the institution of
civil marriage (pp.31-36).

The marriage | aws al so withstand traditional
strict scrutiny, because they are ordered to the
conpelling state interest of responsibly pronoting
procreation, and are narrowy tailored to achi eve that
interest (pp.36-39). They are not overincl usive,
because they admt only the couples required to
achi eve their goal of encouragi ng procreation by
pronoting the social institution of procreative
marri age. The inclusion of non-procreative couples is
required both to affirmclearly the social procreative
institution, and to avoid unconstitutionally intrusive
screening of couples for procreative ability and
intent (pp.39-42). The nmarriage |laws are al so not
underincl usive. Technol ogically assisted reproduction
by sanme-sex coupl es does not advance the state’s
interest in encouraging stable biological famlies,
and sane-sex couples are nmuch less likely to be

procreative than gender-diverse couples (pp.42-44).



The marriage |aws al so withstand Mary Moe
bal anci ng scrutiny. Plaintiffs-appellants and their
amci distort the state’s interest in procreation in
biological famlies by trying to separate procreation
and child-rearing into distinct categories. On the
contrary, the state retains an interest in preserving
the famlial link between procreation and child-
rearing (pp.44-46). The state’s interest in pronoting
procreative famlies is a weighty interest, while any
intrusion into the self-determ nation and privacy of
sanme-sex coupl es by denial of marriage licenses is

both m nor and indirect (pp.46-50).

ARGUMENT
| . THE PURPOSE OF THE CIVIL MARRI AGE STATUTES IS TO

PROMOTE PROCREATI ON AND CHI LDREARI NG | N STABLE
Bl OLOG CAL FAM LI ES.

A. Procreation is the Legitimte State Interest
Pronmoted by the Marriage Laws.

Legal authorities universally agree that
procreation is a legitimte and conpelling goal for

the state to pronote, and that procreation is in fact

the goal pronoted by state marriage |laws. See, e.qg.

| nhab. of MIford v. |Inhab. of Worcester, 7 Mass. 48,




52 (1810) (“Marriage i s unquestionably a civil
contract, founded in the social nature of nman, and
intended ...to nultiply, preserve, and inprove the

species.”); Reynolds v. Reynolds, 85 Mass. (3 Allen)

605, 610 (1862) (asserting that “one of the |eading
and nost inportant objects of the institution of
marri age under our laws is the procreation of

children”); Smith v. Smth, 171 Mass. 404, 408 (1898)

(marriage voi dabl e where husband’s fraudul ent
conceal nent of syphilis would force wife to “becone a
party to the transm ssion of such a di sease to her

posterity”); Singer v. Hara, 522 P.2d 1187, 1195

(Wash. App. 1974) (refusal of marriage |icenses to
same-sex couples is not based on sex classifications
but on “the state's recognition that our society as a
whol e views marriage as the appropriate and desirable
forumfor procreation and the rearing of children”);

Adans v. Howerton, 486 F. Supp. 1119, 1123 (C.D. Cal.

1980) (relying on the notion that “propagation of the
race is basic to the concept of marriage and its | egal
attributes”). The fact that earlier authorities did
not al ways nmake this purpose explicit does not

i ndicate that procreation is a post factum pretext for

the marriage laws, as plaintiffs’ amci suggest. See



Brief for Mnroe Inker and Charl es Kindregan, Am ci
Curiae at 7 (“Kindregan Br.”). On the contrary, the
concern for procreation has always been clearly
present in the structure of the marriage |aws, and was
presupposed so universally that |legal authorities
seldomfound it necessary to make it explicit.
Procreation is a legitimate public goal. In
fact, it is anong the nost conpelling of state
i nterests because the very continued exi stence of the

state depends on it. See, e.g., Inre Me (Mtter of

Mary Moe), 385 Mass. 555, 560 (1982) (procreation is
“fundanmental to the very existence and survival of the

[ human] race”) (quoting Skinner v. Cklahoma, 316 U.S.

535, 541 (1942) (“Marriage and procreation are
fundanmental to the very existence and survival of the

race.”)); see also Zablocki v. Redhail, 434 U.S. 374,

384 (1978) (sane); Dean v. District of Colunbia, 653

A.2d 307, 363 (D.C. App. 1995) (concurring opinion)
(sane). Also, the state is deeply concerned with
numer ous sensitive issues surroundi ng procreation,
such as responsi ble begetting of children, stability
of famlies, child support and wel fare, and healthy
child-rearing. These issues are conplex and closely

interrelated. Many factors converge in nmarriage to



make it a successful legal and cultural institution
for the procreation and upbringing of children, who

formthe future of the public state

B. “Procreation” Cannot Be Understood In the
Narrow Sense Proposed by Plaintiffs, But Mist
Be Understood In the R cher Sense of an
Enbedded Cul tural Practice of Begetting and
Rai sing Children in Stable Biological
Fam | i es.

1. “Procreation” as pronoted by the
Commonweal th is a cultural practice
bounq up in the social institution of
marri age.

Plaintiffs-appellants and their am ci repeatedly
rely on a narrow, literalistic reading of the notion
of “procreation” as a state interest. They suggest
that any state interest in procreation nust be
understood as a nere interest in nmaximzing the nunber
of babies born, to stave off popul ation coll apse.

See, e.g., Brief of Plaintiffs-Appellants at 87 (“Pl. -
Ap. Br.”) (construing state’'s interest as an attenpt
nmerely to create “nore marriages involving
procreation”); Kindregan Br. at 4 (characterizing the
state’s interest in procreation as a “concern[] with

under popul ation”). Cearly, the state’s goal in

“pronoting procreation” cannot be reduced to nass



baby- production — or else the state could advance this
goal sinply by offering a cash bounty for each baby
produced. As noted above, many other conpl ex,
interrelated state and private interests — related to
the nost intimate issues of famly life — cone into
pl ay when the state seeks to pronote responsible
procreation.

The Commonweal th does not seek to pronote nere
unqual ified “procreation.” Instead, the state seeks
to pronbte “procreation” in the deeper sense of the
| ong- established cultural practice of begetting,
bearing, and raising children in stabl e biol ogical
famlies. Through their marriage | aws, the
Conmmonweal th and ot her states seek to advance the
interest articulated by the Singer court: “our society
as a whole views narriage as the appropriate and
desirable forumfor the procreation and rearing of
children.” Singer, 522 P.2d at 1195. |In short, the
state’s interest in “procreation” is ipso facto an
interest in pronoting those social institutions that
formthe nost congenial environnment for responsible
procreation. As the Singer court observed, our
society holds a deeply-rooted view that the idea

situation for the upbringing of childrenis in

10



traditional marriage, where the child is reared by

bot h her biol ogical parents, who are bound by famly

bonds both to her and to each other.

2. Neither bastardy | aw, nor sex
discrimnation | aw, nor adoption |aw
underm nes the state’'s interest in
procreation in biological famlies.

Plaintiffs and their amci offer three objections
here. First, they argue that the repeal of the
bastardy |aws inplies that the state has no preference
for procreation within marriage, and is thus
indifferent to child-rearing inside and outside of
marriage. See Kindregan Br. at 41-43 (suggesting that
repeal of bastardy | aws neans the state has abandoned
its traditional concern “that procreating people
marry”). To this end, they al so suggest that, because
procreative decisions are shielded fromdirect state
intrusion by constitutional privacy, the state can
assert no preference for encouraging procreation
within marriage. See Pl.-Ap. Br. at 36; Kindregan Br.
at 24. This line of objection is mstaken. In
repealing the bastardy | aws, the state sought to
remedy the injustice of punishing a child for the

marital status of her parents. See Kindregan Br. at

11



41. It did not thereby abandon its concern about out -
of -wedl ock births and the social problens attendant to
t hem public concern for which is abundantly
docurmented.® Simlarly, although the Commonweal t h
declines at this tine to intrude into many of the
personal procreative decisions of unmarried people,
the Commonweal th still retains a strong interest in
encouragi ng procreation and child-rearing in the
context of the stable social institution of marriage.
An underlying public value like fam |y procreati on may
be nmonentarily outwei ghed by sone ot her value, |ike
constitutional privacy, in a particular context, but
it still retains its independent wei ght and potency.

Second, plaintiffs object to the use of “biol ogy”
in this context, arguing that this Court views

cl assifications based on biology with sone skepticism

! For exanple, a sinple search of Lexis news databases
for stories concerning out-of-wedlock births in the

| ast two years al one produced 761 results, from

vari ous news sources across the country. See, e.qg.,
(among many ot hers) C arence Page, “Tie the knot
between marital val ues, behavior,” Baltinore Sun, Nov.
15, 2002, 17A; Betty Hol conb, “Wnen: Conservatives
Push for Marriage Pronotion Programs,” Inter Press
Service, Cct. 21, 2002 (detailing federal debate about
using welfare reformto conbat out-of -wedl ock births);
Ni na Bernstein, “Child-only cases grow in welfare,”
N.Y. Tinmes, Aug. 14, 2002, Al (all discussing various
aspects of out-of-wedlock birth rates as a socia

probl em

12



in sex discrimnation cases. Pl.-Ap. Br. at 58. As
an initial matter, this argunent nust be rejected
because this is not a sex-discrimnation case (see
Part 11.B, below). “Biology” here is not being used
as a proxy for sone invidious sex-based
classification. Rather, it is being used to identify
a uni que and speci al bond between parents and the
children born to them This special |ink between

bi ol ogi cal parents and their offspring is well-

recogni zed by legal authorities. See, e.g., Lehr v.

Robertson, 463 U. S. 248, 262 (1983) (“The significance
of the biological connection is that it offers the
natural father an opportunity that no other nmale
possesses to develop a relationship with his
offspring. |If he grasps that opportunity.., he may

enj oy the bl essings of the parent-child relationship
and make uni quely val uable contributions to the

child s devel opnent.”); Zablocki v. Redhail, 434 U. S.

374, 386 (1978) (marriage fornms “the rel ationship that
is the foundation of the famly in our society” by
providing the “traditional famly setting” for raising

children); see al so Adoption of Georgia, 433 Mass. 62,

66 (2000); Care and Protection of Stephen, 401 Mass.

144, 150 (1987) (both requiring clear and convincing

13



evi dence of unfitness to defeat strong presunption in
favor of custody for biological parents). The speci al
nature of this link makes it abundantly reasonable for
t he Commonweal th or other states to judge that
preserving intact biological famlies provides an
i deal institution for the procreation and rearing of
children: marriage establishes the biological famly
as “the appropriate and desirable forunt for
procreation and child-rearing. Singer, 522 P.2d at
1195. Moreover, by pronoting marriages of one man and
one worman, the Commonweal th seeks to preserve not
nmerely an isolated |ink between one biol ogi cal parent
and her child, but to preserve and pronote a set of
famly relations and famly bonds: between the child
and both of her biological parents, and between the
bi ol ogi cal nother and biological father. 1n seeking
to pronote procreation in traditional marriages, the
Commonweal t h seeks to pronbte procreation in stable
bi ol ogi cal famlies

Third, plaintiffs argue that the state in fact
shows no preference for biological famlies over
adoptive famlies, and that the asserted preference
for pronoting childrearing in stable biologica

famlies is thus pretextual. PlI.-Ap. Br. at 90-91.

14



This argunent suffers fromthe sanme fallacy indicated
above: the value of parenting in biological famlies
is not canceled by the existence of other strong
interests that encourage robust adoption | aws and
policy. The Legislature is not convinced that
biologically related parents provide the only positive
setting for child-rearing, but it is convinced that
preserving the link between biol ogical procreation and
child-rearing provides an ideal setting for raising
famlies. In light of its interest in pronoting

bi ol ogi cal famlies, the Comonweal th no doubt views
the events and circunstances that | ead to the severing
of the bonds between a child and her bi ol ogi cal
parents as a tragedy, if often an unavoi dable evil.
The state’s attenpt to protect these children through
enl i ght ened adoption | aws designed to give adoptive
children all the protections enjoyed by children in

bi ol ogical famlies, does not denigrate its distinct
interest in pronoting procreation in biological

fam i es.

C. The State Seeks Its Procreative Purpose Not By
Commandi ng Procreation, But By Fostering a
Pre- Exi sting Social and Cultural Institution
By Creating a Parallel Legal Institution.

15



1. Marriage is not invented by the state.
The state establishes civil marriage to
pronote the pre-existing institution of
soci al marri age.
One key feature of the legal institution of

marriage (“civil marriage”) is that the institution is

not invented by the state. Jones v. Hallahan, 501

S.W2d 588, 589 (Ky. 1973) (“Marriage was a custom

| ong before the state comrenced to issue |licenses for
that purpose.”). It mrrors and substantially
overlaps with the social and cultural institution of
marriage (“social marriage”), the practice of nen and
wonen com ng together as husbands and w ves for the

j oi nt purpose of binding thensel ves together in I ove
and raising famlies together. Though any state
interest in privileging a particular kind of intimte
association is likely quite attenuated, the state has
a strong interest in encouraging the procreative
activity of begetting and raising biological famlies
(Part 1.A-B).

Wthout civil marriage, nen and wonen woul d stil
engage in social marriage. In order to pronote and
encourage this procreative famly-generating activity,
the state enacts the nmarriage |laws to pronote,

encour age, stabilize, and defend the social marriages

16



in which procreation is nost naturally and nost

ideally carried out. See Singer, 522 P.2d at 1195;

Baker v. Nelson, 191 N.W2d 185, 186 (M nn. 1971)

(rmarriage “uniquely involv[es] the procreation and
rearing of children within a famly”). The |egal

rul es governing civil marriage are selected to reflect
and pronote the healthy procreative practice of social

marri age.

2. Cvil marriage pronpotes procreation in
bi ol ogi cal famlies through indirect
encour agenent, instead of direct
regul ati on.

Cvil marriage and social marriage are thus
parallel institutions by the state’s design. The
Commonweal th achieves its procreative purpose of
pronoting biological famly-raising by a uniquely
appropriate indirect nmeans: it creates the |egal
structure of marriage |law to bol ster and encourage the
soci al structure of marriage, which tends on its own
accord to produce biological famlies.

The consciously chosen, substantial overlap
between civil and social-cultural marriage can be seen

fromthe fact that civil marriage consciously enbodies

six of the core features of traditional social

17



marriages. First, social marriage is a union,
presumably sexual or at |east ordered toward sexua
intimacy. GCvil marriage reflects this by, e.g.,

i nval i dati ng marri ages of consangui neous parti es whose
sexual intercourse would violate public policy, see

G L. c. 207, 88 1-2, and allow ng dissolution for

i npotency, see GL. c. 208, 8 1. Second, social
marriage is a freely entered or autononobus union,
arising fromthe free wll of the parties. Gvil
marriage reflects this by, e.g., regulating entry into
marri age of mnors whose free and informed consent
cannot be presuned, see G L. c. 207, 88 7, 24-25.
Third, social marriage is a nonoganous or nutually
excl usive union, and so is civil marriage, see GL. c.
207, 8 4 (polyganous marriages void); GL. c. 272, 8§
15 (crimnalizing polygany). Fourth, social marriage
is a gender diverse union, between one man and one
wonman, which allows both for biological parenting and
for uni que and separate conpl enentary gender
contributions to that biol ogical parenting. The civil
marriage statutes reflect this presupposition by their
consi stent use of gender-diverse terns |ike “husband”
and “wife” to describe marriage; see numerous

instances cited in the Superior Court’s discussion,
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Mem Dec. at 6. Fifth, social marriage aspires to be
a stable and lasting union, and civil marriage |aws
reflect this by treating marriage as valid until
di ssol ution or death, see GL. c. 207, 8 6. Sixth,
social marriage is a procreative union, involving
sexual |ove that tends naturally to produce biol ogica
of fspring, and generally entered into with the
intention of producing and raising these biol ogical
of fspring. Thus the Commonweal th statutes nmintain
t he distinction between children born into true
marri ages and children born out of wedl ock, GL. c.
207, 8 15, while wisely refusing to inpose |egal
penalties on children for the marital status of their
parents. Al in all, it is clear that the marri age
statutes are designed to create a legal institution
that accurately reflects the social institution of
gender-di verse, procreative marriage. By affording
| egal protection to the social expectations
surroundi ng marri age, the Commonweal th asserts its
public interest in procreative marriage and bol sters
the strength of that social institution.

3. The indirect strategy of pronoting

procreation by pronoting social marriage

is required by constitutional and
prudential concerns.
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The Commonweal th’s “regul ati on” of procreation is
thus indirect, at one renove fromthe actual act of
procreation. The state (1) sets up a |egal
institution that (2) supports and encourages a socia
practice that (3) tends on its own to produce outcones
in the public interest.

The state uses this indirect strategy to advance
its conmpelling interest in procreation for two
reasons. First, as plaintiffs observe, the state
cannot constitutionally regulate procreation directly,
because constitutional privacy protections prevent the
Commonweal th fromintruding on this intimte decision.

See Mary Moe, 385 Mass. at 563-64 (“The right to

reproduce and the decision whether or not to beget or
bear a child is at the very heart of the
constitutionally protected right to privacy.”) (citing
numer ous cases). But the fact that the constitution
draws a sphere of protection around private
procreative choi ces does not cancel out the state’s

i ndependent interest in pronoting responsible
procreation. Instead, the state is forced to sel ect
alternative, non-intrusive neans to pronote
procreative famlies. Rather than intruding into

procreative decisions with unconstitutiona
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regul ation, the state seeks to foster the socia
institutions which in general tend to lead to
optimally responsible procreative activity.

Second, regardl ess of constitutional constraints,
any schene to inpose state regulation on procreative
deci si ons woul d be deeply unwi se. Because these
deci sions involve conplex, sensitive, and deeply
personal and psychol ogi cal factors, prudenti al
concerns strongly oppose any direct intrusion by the
state into personal choices about marriage and
procreation. These prudential concerns counsel the
Commonweal th to pursue its interest in procreative
famlies indirectly, by taking prudent and
constitutionally perm ssible steps to support and
shore up the procreative institution of social
marri age.

Such prudential concerns, in a policy of indirect
support rather than direct regul ation, explain the
di sparate statutory treatnent of inpotence and
infertility. Plaintiffs’ amci nmake nuch of the fact
that state annul nent and divorce |aw hold marri ages
voi dabl e for inpotence, but not for infertility —
suggesting that these cases indicate a state concern

for pronoting intimte association, not procreation,
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incivil marriage. Kindregan Br. at 10-13. They al so
poi nt out that “consunmation of a marriage by coition
is not necessary to its validity,” Kindregan Br. at 14

(quoting Franklin v. Franklin, 154 Mass. 515, 516

(1891)). These amici are correct to note that “[t] he
| aw recogni zes that sexual intimacy is at the heart of
the marital contract,” Kindregan Br. at 12, but wong
to suggest that this is sonmehow in tension with civil
marriage’ s purpose of pronoting procreation in stable
bi ol ogical famlies. Prudential concerns easily

expl ain the Cormonweal th’s treatnent of these cases.
For exanple, the Franklin rule of recognizing non-
consunmat ed marriages pronoted the stability of
marriages in a fault-based divorce regine, by
preventing one party fromevading marital obligations
by denyi ng sexual union. In the sane vein, the
Commonweal th may choose to treat inpotence and
sterility differently in the marriage statutes because
this treatnment nost accurately reflects the
expectations and practices of social marriage. It
woul d vi ol ate social expectations to allow one party
to evade marital obligations by alleging infertility
(which is difficult to prove), and thus tend to de-

stabilize marital expectations. |npotence or sexual
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i ncapacity, however, does strike at the heart of
social marriage as an intinmate union (see Part |.C. 2
above). By nmatching society’s expectations and
practices in social marriage through parallel rules
for legal marriage, the Conmmonweal th bol sters the
institution of social marriage — which is the essence

of its strategy for pronoting procreative famlies.

D. Summary: The State’s Concern Is To Pronote
Procreation in Biological Famlies, and It
Achi eves This Goal By Setting Up G vil
Marriage as a Parallel Institution to Socia
Marri age.

In sum the Commonwealth’s concern is to pronote
procreation in stable biological famlies. This
concern is conpelling because it is essential to the
continuation of human society. The Commonweal th
cannot pursue this goal through direct regul ation of
procreative decisions, because such regul ation would
be both unconstitutional and unw se. So the
Commonweal t h adopts an indirect strategy of fostering
the ideal mlieu for procreation and childrearing,

i.e. biological famlies, by encouraging soci al

marriage. The civil marriage |aws constitute a
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parallel legal institution to pronote and encourage

this social institution of procreative marriage.

1. THE MARRI AGE LAWS W THSTAND ALL THREE KI NDS OF
SCRUTI NY | NVOKED BY PLAI NTI FFS AND AM Cl
Plaintiffs-appellants and their am ci argue that
this subtle |legal schene of pronoting the state’s
conpelling interest in procreation in biological
famlies falls afoul of at |east three kinds of
judicial scrutiny: rational basis scrutiny,
traditional strict scrutiny, and Mary Moe bal anci ng
scrutiny. Their argunents here are not convincing.
This Court should uphold the existing structure of the

marri age | aws under all three kinds of scrutiny.

A. The Marriage Laws Wt hstand Rati onal Basis
Scrutiny.
To withstand rational basis scrutiny, the state
nmust show that the marriage laws are (1) rationally
related to the achi evenent of (2) sone legitimte

state interest. Mirphy v. Commir of Dep’'t of |ndus.

Acci dents, 415 Mass. 218, 226 (1993). This highly
deferential standard requires only a “mninmal” show ng

of rationality by the Coomonwealth. 1d. This
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deference is due to the Legislature under principles
of separation of powers, which acquire special weight
when “delicate consideration and bal anci ng” of conpl ex
famly issues is concerned: “our deference to the
Legislature on this privilege is particularly
conpel | i ng because the decision ...necessarily depends
on bal ancing vital, yet conpeting, social policies”

concerning famly relations. 1n re Gand Jury

Subpoena, 430 Mass. 590, 597-99 (2000). Cf. Cass
Sunstein, “Honmosexuality and the Constitution,” 70
Ind. L.J. 1, 24-25 (1994) (calling for “great caution
on the part of the courts” and “institutional
constraint” to allow resolution of debates about samne-
sex marriage in the denocratic legislatures). 1In Part
| . A-B above, we argued that pronoting procreation in
stable biological famlies is a legitinate state
interest. In part |.C above, we showed that the
marriage laws are rationally related to advancing this
interest, by seeking to preserve, support, and pronote
the social institution which nost naturally leads to
responsi bl e bi ol ogi cal procreation.

Neverthel ess, amci |aunch a twofold attack on
the notion that the marriage |laws are rationally

related to the state’s interest in procreation in
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bi ol ogical famlies. First, they argue that
“procreation” has been offered as a pretextual
justification for an invidious practice of

di scri m nati ng agai nst sane-sex couples, and that the
actual justification for the marriage laws is
exclusively to pronote “a conmtted union of two
persons who share intinmacy and econom c resources.”
Ki ndregan Br. at 2. Second, they argue that, even if
pronoting procreation is the goal of the marriage

| aws, excl udi ng sane-sex couples from nmarri age
licenses is not rationally related to achieving that

goal. W address each of these objections in turn.

1. Pronoting procreation in biological
famlies is not a pretextua
justification, but a central purpose of
the marri age | aws.

Abundant evidence fromlegal authorities belies
amci’s claimthat pronoting “procreation” is a
pretextual justification for the marriage |aws (see
cases cited at Part |I.A above). These authorities
indicate that the Commonwealth and simlarly situated
states have continuously held the pronotion of

procreative famlies as a predom nant purpose of the

civil marriage statutes. The observation that
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procreation is not expressly listed in the text of the
marriage statute fails to underm ne this purpose. See
Kindregan Br. at 7. Statutes routinely fail to recite
their purposes explicitly, but judges neverthel ess
routinely discern the objective purposes of such
statutes — indeed, identifying the unstated rati onal
purposes of a statute has been a chief techni que of
statutory interpretation since tinme i menorial. See,

e.g., Comonwealth v. Smth, 431 Mass. 417, 421-25

(2000) (discerning the unstated purpose of incest
statutes by exam ning the |anguage, structure, and the
nature of the prohibitions).

Plaintiffs’ amci also argue that pronoting
procreative fam |ies cannot be the purpose of the
marri age | aws, because these laws admt to narriage
many coupl es who cannot procreate, such as the
elderly, the sterile, and the infertile. Kindregan
Br. at 9-10. For exanple, they note that post-
menopausal wonen are allowed to marry under the
current marriage | aws, suggesting that the | aws thus
have nothing to do with pronoting procreative
famlies. Kindregan Br. at 8.

As expl ai ned above, constitutional and prudenti al

constraints may prevent the state fromregul ating
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procreation directly (Part 1.C. 3). Instead, the
marriage laws indirectly pronote procreative famlies
by pronoting the social institution of traditional
marriage (Part 1.C 2). As explained above (Part
|.C.2), the social institution of marriage serves a
nunber of closely interrelated ends: e.g. sexual

uni on, autonony, stability, nonogany, gender

di versity, procreation, and child-rearing. 1In the
context of this conplex network of marital goals,
perm tting post-nenopausal and other sterile nenbers
of society into culturally recognized marri ages has
al ways been deeply rooted in the cultural practices of
social marriage. By issuing civil marriage |licenses
to the infertile and post-nenopausal, the state seeks
to preserve, pronote, and support the clearly defined
social institution of heterosexual, procreative
marriage. In licensing such unions, the Commonweal th
publicly affirms the precise relationship that
strongly tends to produce biological famlies in other
contexts. No such simlar procreative interest would
be served by attenpting to expand the traditional
soci al underst andi ng of narriage by expandi ng civil

recognition of marriage to sane-sex couples who, as
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t he Superior Court correctly observed, are incapable
of joint biological procreation.

The appropriateness of this strategy of publicly
affirmng traditional heterosexual marriage is nade
apparent by considering the constitutional problens
that would attend any attenpt to exclude coupl es who
are sterile or post-nenopausal, or otherwise unwlling
to procreate. First, the Commonweal th coul d not
require procreation frommarried couples who choose
not to procreate, since procreative decisions are
shi el ded by constitutional privacy protections. See
Mary Mpe, 385 Mass. at 563-64. Second, the
Commonweal th could not inquire into the fertility of
coupl es seeking marriage |icenses without |ikely
intruding into constitutionally protected zones of
privacy and invoking prohibitive costs. For exanple,
it would very likely constitute an unconstitutional
i nvasi on of privacy for the Conmonwealth to inpose
various nedical tests to screen applicants for

marriage |licenses. See, e.g., Adans v. Howerton, 486

F. Supp. 1119, 1124-25 (C.D. Cal. 1980) (“[T]o inquire
of each couple, before issuing a narriage |license, as
to their plans for children and to give sterility

tests to all applicants” would “rai se serious
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constitutional questions.”). Mdreover, to inpose such
screening tests woul d be strongly counterproductive to
the state’s end of pronoting procreation in stable

bi ol ogical famlies, insofar as it would likely deter
many fertile couples fromseeking marriage |licenses in
the first place, and thus encourage themto procreate
w t hout the public commtnment and | egal protections of
civil marriage. Third, the Commonweal th coul d not

i npose a bright-line age cutoff for post-nenopausa
wonen, as plaintiffs’ amci propose (Kindregan Br. at
8), because such a line would Iikely involve
unconstitutional sex discrimnation, insofar as nen
above the age line would remain presunptively fertile
whi | e wonen above the age |ine would be presunptively

infertile. See Attorney Gen. v. MAA, 378 Mass. 342,

357 (1979) (constitutional problems with using
“bi ol ogi cal circunstance” as a basis for sex-based
cl assifications).

It follows that the positive purpose of publicly
affirmng traditionally procreative unions, and the
negati ve purpose of avoiding serious constitutional,
prudential, and adm nistrative difficulties, conbine
to make the state’s inclusion of non-procreative

gender-diverse couples in marriage squarely rationally
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related to the state’s purpose of pronoting

procreative famlies.

2. Refusing marriage licenses to sane-sex
couples is rationally related to the
state’s goal of pronoting procreative
uni ons.

Plaintiffs’ amci argue that, even if the purpose
of the marriage laws is to pronpote procreative
famlies, the refusal of marriage |licenses to sane-sex
couples is not rationally related to that purpose.

Ki ndregan Br. at 32. This argunent fails for three
reasons.

First, they suggest that sanme-sex couples are
capabl e of reproducing using assisted-reproduction
technol ogies, so the state has the sanme interest in
pronoting same-sex unions as equally procreative. See
Ki ndregan Br. at 36 (arguing that the state has no
pref erence for biological procreation over
reproductive technology). The Superior Court easily
rebuffed this argunment by pointing out that
procreation via reproductive technologies is far nore
“cunbersonme” than procreation via heterosexual union
and that sane-sex couples are accordingly far |ess

likely to engage in procreation. Mem of Dec. at 25.
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But this is only the beginning of the story: amci’s
argunent also significantly distorts the state’'s
asserted interest in “procreation.” As noted above
(Part 1.A-B), the state’'s interest in pronoting
procreative famlies is not sinply to encourage baby-
production at the highest possible rate, but to
pronote the procreation and upbringing of children by
their biological parents in stable biologica

famlies. As argued above, the |link between the child
and both of her biological parents has a special place
and is a unique good. The special nature of this link
strongly warrants the Commonweal th’s policy of
encouragi ng through the marriage | aws procreation and
upbringing of children in nonoganous fam lies of both
bi ol ogi cal parents — both t he biol ogical father and
the biological nother. It is an inevitable feature of
assisted reproduction in same-sex couples that at nost
one nenber of the same-sex couple is a biologica
parent to the child born through assisted
reproduction. Therefore, the inclusion of sane-sex
couples in marriage |licensing would not be rationally
related to the state’s interest in pronoting
procreation and childrearing in stable biol ogical

fam i es.
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| ndeed, the inclusion of same-sex coupl es under
the marriage | aws would be contrary to that purpose of
pronoting procreation in biological famlies. As
argued above, the regulatory strategy of the marriage
laws is to create a parallel legal institution to
protect and pronote the social institution that tends
to produce procreation and parenting in biol ogical
famlies. Again, this is a strategy of indirect
encour agenent, not direct command. Cvil marriage
pronot es biol ogical procreative famlies by
preserving, supporting, encouraging, and establishing
cl ear boundaries around the social institution in
whi ch biological famlies are forned. Thus, just as
al | owi ng post-nenopausal wonmen to enter socially
recogni zed marriages publicly affirns the procreative
institution of heterosexual social marriage,
conversely, allow ng couples who are strictly
i ncapabl e of biol ogical procreation together to enter
into civil marriages would undernmine the affirmation
that civil marriage gives (albeit indirectly) to
bi ol ogical famlies. C. Lynn D. Wardle, “Miltiply
and Replenish,” 24 Harv. J.L. & Pub. Pol’y 771, 798
(2001) (“Legalizing sanme-sex marriage woul d weaken the

nexus between procreation and parenting.”). Admtting
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couples to marriage who are inherently and
categorically incapabl e of biological procreation
toget her, and whose relations lie inherently outside
the traditional boundaries of social procreative
marriage, would cut against the Commonweal th’s public
affirmation of civil marriage.

In fact, the alternative reginme offered by
pl aintiffs-appellants and their amci, in which
procreation is not an interest notivating the
Commonweal th’s marriage | aws, woul d be of dubi ous
constitutionality. The basis for the state interest
in pronoting procreation in biological famlies is
clear: the state has a fundanmental interest in
ensuring its continuity through sensible procreation
and parenting, which it achieves through an indirect
encour agenent of the procreative institution of social
marriage (see Part 1. A-C). This procreative interest
al l ows and encourages the Commonweal th to draw
princi pled boundaries in its civil marriage | aws that
reflect boundaries in the social institution of
traditional marriage. On the other hand, the
al ternative purpose of marriage | aws proposed by
plaintiffs’ amci (nanely, “to support a commtted

uni on of two persons who share intinmacy and econoni c
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resources,” Kindregan Br. at 2) woul d underm ne any
principled boundaries in the marriage laws. Wile the
state has a legitinmate interest in procreation that
allows it to draw a distinction between procreative
and non-procreative unions, the state has no
articulable interest in “intinmacy” that allows it to
draw any principled distinction between intimte and
non-intimate unions. If inclusion in marriage
licensing were based on “intimacy,” it is not clear
what rational basis would justify stopping at sane-sex
couples. Enotional intimacy, strong enotional bonds,
and comm ngling of econom c resources can exist in al
manner of personal associations: e.g. between siblings
or parents and their children, anong groups of friends
or roommates, or in an autononous collective. For
exanpl e, a brother and sister who live together in
close friendship and wi sh to conm ngle econonic
resources could seek a marriage |license under amci’s
proposed schene — the Commonweal th could not privilege
the kind of “intinmacy” between married and same- sex
couples in derogation of this other kind of intimte
relationship. By re-casting the basis of civil
marriage in ternms of “intimacy” in relationships,

which is a paradigmatically private interest, the
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Comonweal th woul d render civil marriage a private
institution serving private interests, and abandon its
power to draw distinctions about civil marriage in the
public interest. By preserving the |link between civil
marri age and the admttedly public interest of
pronoting procreation, the Conmonweal th preserves its
power to draw principled distinctions anong groups of

peopl e who seek marriage |icenses.

B. The Marriage Laws Wthstand Strict Scrutiny.

Plaintiffs-appellants al so argue that the
marriage |aws are subject to strict scrutiny under the
equal ity guarantees of the Massachusetts Constitution.
Pl .-Ap. Br. at 42. They invoke the analogy to the

Supreme Court’s decision in Loving v. Virginia 388

US 1 (1967), to argue that their exclusion from
marriage licensing is a formof sex discrimnation.
As an initial matter, this argunent is flawed because
t he Loving Court required a showi ng of invidious

pur pose and effect against the protected class before
finding the challenged statutes constitutionally

infirm See Loving, 388 U.S. at 11 (finding “no

| egitimate overridi ng purpose i ndependent of invidious
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racial discrimnation”); see also Baker v. Vernont,

744 A 2d 864, 880 n.13 (Vt. 1999) (rejecting sex-

di scrimnation argunent for sanme-sex nmarriage because
there was no evidence of discrimnatory purpose

agai nst a given sex). Here, plaintiffs-appellants
have produced no evidence to support the inplausible
proposition that the Comonwealth’s marri age | aws have
an invidious purpose and effect agai nst one sex or the
other. But regardless of the success of these
argunents, the marriage laws withstand strict scrutiny
as witten and as applied in this case, and therefore
shoul d be uphel d.

In order to pass nuster under traditional strict
scrutiny, defendants nust show that the marriage | aws
achieve a conpelling state interest and that they are
narrowmy tailored at the point of application to

achi eve that interest.

1. The marriage | aws advance the conpelling
state interest of pronoting procreation
in stable biological famlies.

As argued above in Part |.A-B, the state’'s

interest in pronoting procreation in stable biol ogical

famlies is a conpelling interest. As shown above in
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Part |.C, the nmarriage laws are rationally structured
to pronmote this interest by preserving, pronoting, and
encouraging the social institution of procreative
marri age.

It remains to argue that the marriage |aws are
narrowmy tailored at the point of application to
achieve this conpelling state interest. Plaintiffs-
appel lants and their amci argue that the marriage
| aws are not narrowmy tailored to pronote procreation
because (1) they are overinclusive in admtting many
non- procreative couples, and (2) they are
underinclusive in failing to admt nany procreative
sane-sex couples. In fact, the marriage |aws are
nei t her overincl usive nor underinclusive, and are
appropriately narromy tailored to achieve the

conpelling state interest in question. Cf. Adans V.

Howerton, 486 F. Supp. 1119, 1125 (C.D. Cal. 1980)
(finding that “the state has chosen the | east
intrusive alternative available to protect the
procreative relationship,” so that |aws excluding
same-sex nmarriage are “narromy tailored to serve a

conpelling state interest”).

38



2. The marriage | aws are not overincl usive.
They admt exactly the right kinds of
couples required to achieve their purpose
by constitutionally acceptable and
practically achi evabl e neans.

To al |l ege overinclusiveness, plaintiffs and their
amci indicate three classes of non-procreative
coupl es who are neverthel ess allowed civil marriage
licenses: (1) married couples who choose not to
procreate, (2) married couples who are infertile due
to physical disorder or advanced age, and (3) narried
coupl es who are separated by incarceration. See Pl.-
Ap. Br. at 47; Kindregan Br. at 8-9, 26-32.

As indicated above, the constitutional
protections surroundi ng procreative decisions prevent
the Commonweal th fromregul ating procreation directly
(Part 1.C. 3). These protections preclude state
intrusion into the procreative choices of couples who
choose not to procreate, and prevent the state from
screening couples for fertility (Part 11.A 1).
Constitutional equal protection rights simlarly
prevent any exclusion frommarriage of wonen of
advanced age (Part Il1.A 1). Moreover, the inclusion

of these couples serves to affirmprocreative marri age

as a social institution, while including same-sex
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coupl es woul d underm ne the distinctly procreative
character of marriage (Part I1.A 2). So the nmarriage
| aws cannot be consi dered overinclusive with respect
to the first two categories of non-procreative couples
i sted above: constitutional considerations denmand,
and prudential considerations urge, that these couples
be included in civil marriage.

In the third category, plaintiffs’ amci rely on

the Suprene Court case Turner v. Safley, 482 U S. 78

(1987), in which the Court applied rational basis
scrutiny to rule that a M ssouri prison regul ation

requiring approval for inmate marri ages was “not
reasonably related to [the asserted] penol ogi cal
interests” of preventing inter-inmate jeal ousy and
preventi ng excessi ve dependence on nmale figures by
woman inmates. 1d. at 97. Amici concede that the
prisoners generally “expected to be able to consunmate

”

marri ages upon their release,” but argue that this
“expectation ...does not account for prisoners’ right
to marry even before their release.” Kindregan Br. at
28. They al so point out that the Turner Court invoked
non- procreative purposes of civil marriage, such as

enotional support and the exercise of religious faith.

Turner at 95-96; Kindregan Br. at 27. However, it is
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clear that refusing to force inmates to wait unti

rel ease before marri age does nothing to underm ne the
procreative purpose of the marriage |aws. The
marriage |aws are structured to encourage the soci al
institution congenial to procreation in stable
biological famlies. |Issuing nmarriage licenses to
inmates is wholly consistent with this purpose. Most
of these inmates are likely to procreate within their
marriages, as plaintiffs’ amci concede, and the state
cannot easily or reliably predict ex ante which inmate
marriages will result in procreation. The fact that
inmates are deferred fromprocreating by unfortunate
ci rcunstances nerely nmakes themsimlar to mllions of
ot her newy married couples who defer procreation
because of economic difficulties, career choices, or
ot her personal choices. Forcing inmates to wait until
rel ease before marriage would be |ike forcing these
other couples to wait until they are ready to
procreate before marriage: constitutionally dubious
and contrary to the state’'s strategy of pronoting
procreation by affirmng the social practices and
expectations surroundi ng social marriage, such as the
enotional support and religious exercise noted by the

Tur ner Court.
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None of the non-procreative couples cited by
plaintiffs and their amci could be excluded from
marriage w thout violating constitutional nandates and
undercutting the procreative purpose of the marriage
| aws. Therefore the marriage | aws are not
overinclusive, but appropriately tailored to achieve

t heir purpose.

3. The marriage | aws are not underincl usive.
They exclude only those couples who are
i ncapabl e of pronoting the state’s
interest in procreation in biological
famlies.

Plaintiffs and their amci also argue that the
marriage | aws are underinclusive with respect to their
procreative purpose, in that they exclude sane-sex
coupl es who do procreate via reproductive
technologies. See Pl.-Ap. Br. at 47. This argunent
suffers fromthree fatal defects.

First, as noted by the trial court, any
procreative interest in pronpting same-sex unions is
hi ghly attenuated, because procreation by reproductive
technology is far nore cunbersone, difficult, and

expensi ve than procreation by heterosexual union. Mem

Dec. at 26. Sane-sex couples are thus far less likely
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to have children than nmarried couples. It would be
irrational for a state seeking to pronote procreation
to expend resources to pronote inherently non-
procreative unions.

Second, and nore inportantly, assisted
reproduction in sane-sex unions necessarily lies
outside the state’s interest of pronoting procreation
in biological famlies (Part I.A-B). As noted above,
t he bi ol ogical |inks between the parents and chil dren
forma special set of famly bonds, justifying the
state’s treatnent of biological famlies as the ideal
forumfor child-rearing (Part 1.B). By reserving the
special privileges of civil marriage for inherently
procreative unions, the Conmonweal th pursues its goa
of pronoting procreative biological famlies. The
i ncl usi on of sane-sex coupl es reproduci ng by
artificial nmeans would render the marriage | aws
overinclusive with respect to their purpose, and
t hereby possibly constitutionally infirm

Third, the inclusion of sanme-sex couples in civil
marri age woul d i nevitably undercut the special nessage
of affirmng procreative unions that the Conmonweal th
seeks to send through its creation of civil marriage.

Plaintiffs and their amci, in advocating for sane-sex
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marriage, invariably interpret the Cormonweal th’s
marriage | aws as unrelated to procreation; this itself
is evidence that the inclusion of sane-sex couples
woul d radically transformthe state’s rationale and
public understanding of the marriage |laws. The

i ncl usi on woul d t hereby underm ne the principled
boundaries that the state is currently able to draw in
directing its marriage |laws toward the end of
responsi bl e procreation in biological famlies. (See

Part 11.A 2, above.)

C. The Marriage Laws Wthstand Mary Moe Bal anci ng
Scrutiny.

Plaintiffs-appellants al so argue that the
Commonweal th’s marriage laws fall afoul of the
bal ancing of interests that this Court deployed in
Mary Mobe to scrutinize intrusions on fundanental
liberties. As an initial matter, plaintiffs-
appel l ants’ exclusion frommarriage |icensing does not
trigger Mary Moe scrutiny because sane-sex narriage
has never been a “fundanmental right” that is deeply
rooted in the nation’s history and tradition. See
Si nger, 522 P.2d at 1197 (“marriage as now defined [to

excl ude sane-sex couples] is deeply rooted in our
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society”). In Washington v. d ucksberg, 521 U S. 702

(1997), the Suprene Court required “a careful
description of the asserted fundanental |iberty
interest.” 1d. at 721 (internal quotation marks
omtted). Al of plaintiffs’ citations to cases
stating that “marriage” is a “fundanental right” are
cases in which marriage i s understood as requiring
gender diversity: a relationship between one nan and
one worman. At the proper level of specificity,
therefore, sanme-sex marriage is explicitly excluded
from“marriage” (a policy shared by all fifty states
and the federal government), and plaintiffs’
i nvocati on of sane-sex marriage as a “fundanenta
right” is entirely question-begging.

At any rate, plaintiffs-appellants’ invocation of
Mary Mbe bal ancing scrutiny in this context avails
t hem not hi ng, because the Commonweal th’s marriage | aws
easily withstand this kind of scrutiny. The state’s
interest in pronoting procreative biological famlies
out wei ghs any perceived intrusion on plaintiffs’
“needs for self-determnation and famly privacy.”
Pl .-Ap. Br. at 39.

On the one hand, the Commonwealth’s interest in

pronoting procreation by supporting traditional
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procreative marriages is a weighty and conpel |i ng
interest, as argued above (Part I.A-C). In their

di scussion, plaintiffs significantly m scharacteri ze

t he Conmonweal th’s interest in pronoting procreative
marriages by positing an arbitrary distinction between
“procreation” and “childrearing” as separate state
interests. See Kindregan Br. at 3 (procreation and
child-rearing are “separate” as “basic persona
choices” with no necessary link). As we argued in
Part I, the Commonweal th’s interest nmust be understood
as preserving the link between biol ogical procreation
and parenting. Many factors conjoin in civil marriage
to optimze the state’s interest in pronoting
procreative famlies (Part 1.C. 2). By treating

“bi ol ogi cal procreation,” construed narrowy to nean
nmere “baby production,” in isolation, plaintiffs

m scharacterize the state’s interest, and so their
anal ysis of the Mary Moe bal anci ng test nust be
rejected, for three reasons.

First, plaintiffs argue that “procreation is an
area in which the individual’s interests predom nate
over the state’s,” and that the state’'s interest in
pronoting procreation should be granted accordingly

little weight. PI.-Ap. Br. at 36. This argunent
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suffers fromthe fallacy that occurs repeatedly in the
briefs of plaintiffs and their amci: the presence of
a very weighty, even dom nant, personal interest in
procreation does not cancel or annihilate the weight
of a conpelling state interest in the sane. A very
wei ghty private interest may predom nate over an al so
quite weighty public interest in procreation; the
public interest neverthel ess renmains weighty, as
argued above (Part 1.B). Second, plaintiffs argue
that the state’s interest in procreation nust be seen
as diluted by the fact that the state permts many
non- procreative couples to marry, while refusing
marriage |licenses to procreative sane-sex coupl es.

Id. Again, as argued above (Part I1.B), the state’s

i ncl usions and exclusions fromcivil marriage are
nei t her overincl usive nor underinclusive, and
therefore the state’s conpelling interest in pronoting
procreative famlies is not at all diluted in the way
plaintiffs suggest. Third, plaintiffs argue that any
asserted state interest in biological parenting is
underm ned by the state’s policy of “increasing access
to reproductive technologies to infertile individuals
and couples.” 1d. at 37. Again, this argunent

suffers fromthe fallacy of suggesting that the
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presence and wei ght of conpeting interests annihil ates
or cancels the weight of the state’s interest in
pronoting procreative famlies. |ndependent

consi derations, such as privacy and autonomny, m ght
expl ain why the Commonweal th currently nakes
reproductive technol ogi es equally available to all of
its citizens. These considerations do not denigrate
the state’s interest in and preference for procreation
in stable biological famlies that is evident in the
structure of its marriage | aws.

On the other side of the Mary Me bal anci ng test,
plaintiffs assert that the “self-determ nation and
famly privacy” interests of sanme-sex couples weigh in
favor of their inclusion in Cormonweal th marriage
licensing. Pl.-Ap. Br. at 39. To this end, they cite
both Loving, 388 U S. 1, and Turner, 482 U.S. 78, to
argue that forced exclusion frommarriage inpinges on
self-determ nation and privacy. However, these cases
are inapposite here, because both are cases in which
the plaintiffs were excluded not just fromthe | egal
protections of civil marriage, but effectively from
contracting any marriage at all: civil, private, or
religious. In other words, they were excluded from

engaging in the social practice of marriage, which
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constituted a grave intrusion on their civil
liberties. However, plaintiffs here suffer no such
intrusion: they are permtted by the state to enter
into whatever union they and their private communities
recogni ze (“self-determnation”). The Comonweal t h
will not intrude on their private decisions to commt
t hensel ves to one another and create alternative
famly structures with one another (“famly privacy”).
But the Commonweal th can and should refuse to afford
themcertain | egal protections that are adopted and
carefully tailored by the state to achieve the
conpelling state interest of pronoting procreative
famlies, when their inclusion would be
counterproductive to the state’s pronotion of
procreative famlies. This refusal does not burden
plaintiff couples’ freedomto engage in intinmate and
expressive association. It does not violate their
rights to self-determ nation and privacy. The Court
shoul d accordingly afford no weight to plaintiffs’
“self-determnation” interest in this regard.

Under any Mary Moe bal anci ng anal ysis, the
state’s conpelling interest in establishing a | egal
institution to pronote procreative biological unions

dwarfs any de minims interest of plaintiffs in “self-
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determ nation and privacy,” which are not
significantly burdened by their lack of a marriage
license. Accordingly, the Commonweal th’s nmarriage

statutes shoul d be uphel d.

CONCLUSI ON
For the foregoing reasons, amci curiae
respectfully request this Court to affirmthe judgnent

of the Superior Court.

Respectfully subm tted,

Dw ght G Duncan, Esquire
BBO# 553845

333 Faunce Corner Road
Nort h Dartnouth, MA 02747
(508) 998-9600 x124

Counsel for Amici Curiae
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