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| NTEREST OF AM CUS CURI A

Free Market Foundation is a non-profit educational
foundation dedicated to protecting and advancing the
founding fathers’ ideals of representative and Ilimted
governnent. This case raises issues as to whether the
current system of private ordering is legally sufficient to
advance nost interests of the plaintiffs and whether the
system is nost consistent with the |aws of Massachusetts’
forty-nine sister states. Proper resolution of these issues
directly relates to Free Market Foundation’s interest in
representative and |limted governnent.
1. STATEMENT OF THE | SSUE

Am cus adopts the Statement of the |Issue as set forth
in the brief of the defendants-appell ees.
[11. STATEMENT OF THE CASE AND STATEMENT OF THE FACTS

Ami cus adopts the Statenent of the Case and the
Statement of the Facts set forth in the brief of the
def endant s- appel | ees.
V. SUWMARY OF THE ARGUMENT

Massachusetts law currently provides plaintiffs the
means to establish comon households, share financial
resources, and participate in the care and nurturing of
| oved ones. | ssuance of marriage |icenses, rather than

securing additional benefits for same-sex couples, may |ead



to great tax liability and less interstate recognition of

t heir unions.

V. ARGUMENT
A MASSACHUSETTS LAW CURRENTLY PROVI DES PLAI NTI FFS
EXPANSI VE LIBERTY IN THE PRIVATE ORDERING OF THEIR
AFFAI RS.

Contracts, dur abl e power s of attorney, trust
agreenments, and wlls are the Ilegal devices that al
Massachusetts citizens nust rely wupon to order their
private affairs in the manner nost consistent with their
desires. Yet plaintiffs and their amci, the Boston Bar
Association and Massachusetts Lesbian and Gay Bar
Associ ation (hereinafter “Boston Bar”), argue that many
rules of laws, applicable only to married couples, create
val uabl e benefits and desirabl e bur dens t hat are
unavailable to plaintiffs. Wile this is true in a smal
nunmber of cases, many of the rules of law that the Boston
Bar identifies are the tenporarily negotiated posture of an
evolving default rule, which is only to be applied in the
absence of some affirmative act of private ordering like a
contract or trust agreenent, or as a matter of federal |aw
and therefore beyond the jurisdiction of this court to
remedy. Good exanples of evolving default rules can be

found in the area of nmedical decisionmaking.



1. MASSACHUSETS LAW AND MEDICAL PRACTICE PROVI DE
PLAI NTI FFS THE ABILITY TO CARE FOR THEI R PARTNERS
DURI NG MEDI CAL EMERGANCI ES AND PERI CDS OF
DI SABI LI TY.

Massachusetts law, like the law in every other state,
makes gener ous provi si on for surrogate heal t hcar e
deci si onnmaki ng. The law allows any conpetent adult to
designate another adult to act as his or her agent in
maki ng nedical decisions. G L. c. 201D, 85. Absent such
designation, if the patient is unable to express his or her
desires, the default rule is that nedical personnel wll
rely upon famly nenbers to direct nedical care. Shine v.
Vega, 429 Mass. 456, 466 (1999). Plaintiffs may nom nate
their partners, or any other conpetent adult, to act as
their guardians or conservators, should they anticipate
becom ng di sabl ed. G L. C. 2018, 83. See also

Guardianship of Smith, 43 WMass.App.C. 493 (1997)(when

future guardian nomnated in a durable power attorney,
court nust nekes it appointnment in accordance with the
nom nation absent good cause or disqualification). State
law permts each of the plaintiffs to enpower their
partners to issue do-not-resuscitate orders if t he

plaintiffs become unable to do so.? These rights are

! Charles Sabatino, Survey of State EMS-DNR Laws and
Protocols, J. L. MD. & ETHCs (1999). “For adult patients,
39 of the 42 states with EMS-DNR protocols (that is, all
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further guaranteed by the Patient Self-Deternm nation Act, a
federal law applying to all hospitals, skilled nursing
facilities, honme health agencies, and hospice prograns
receiving Medicare funds. 42 U S.C. 1395cc(f). Under this
Act, if an entering patient has not designated a healthcare
agent prior to his or her admssion to the hospital or
facility, the patient nust be advised of his or her right
to appoint an agent, and the necessary forns nust be nade
available to the patient. [d.

| ndependent of this legal framework which provides
anple neans for plaintiffs to care for any gravely-ill
partner, nat i onal nmedi cal st andar ds recogni ze t he
i nportance of involving those who play a significant role
in patients’ lives. The  Joint Commi ssion on the
Accreditation of Healthcare Oganizations (“JCAHO) is an
i ndependent non-profit organi zation that sets the standards
for American healthcare. In Massachusetts al one, al nost
600 heal t hcare organi zations, including over 100 hospitals
and 250 long-termcare facilities, are accredited by JCAHO
Joint Commission on the Accreditation of Heal t hcare

Organi zations, Quality Check Organization Search Criteria

at http://ww. j caho.org/qualitycheck/directry/directry. asp

but Alaska, Mntana, and OChio) permt sone form of
surrogate consent to DNR orders, if the adult is otherw se



(last visited Dec. 13, 2002). Each of these organizations
adheres to JCAHO st andards.

JCAHO standards recogni ze t he obl i gati ons of
heal t hcare organi zations to consult with patients and their
famlies. Joint Conmm ssion on Accreditation of Healthcare

Organi zations, 2002 Conprehensive Accreditation Manual for

Hospitals: The Oficial Handbook, Standard TX 5.2 (“Before

obtaining informed consent, the risks, benefits, and
potential conplications, associated wth procedures are
discussed wth the patient and famly”) at TX-7
(2002) (reproduced in appendix). JCAHO defines “famly” as
“[t]he person(s) who plays a significant role in the
individual's [patient’s] life. This may include a person(s)
not legally related to the individual.” 1d. at G.-9
(reproduced in appendi x). As recognized by JCAHO st andards,
heal t hcare professionals have an obligation to consult with
and pronote the involvement of those closest to the
patient. For many unmarried individuals, those closest to
the patient will be those who reside with the patient. This
is true, not wthstanding the sexual preference of the
pati ent, or the presence or absence of a sexual
relationship between the patient and the person or

person(s) they reside with. Cf. Echer v. Dllon, 426

eligible.”



N.Y.S.2d 517 (1980)(court asked to approve priest’s
directions regarding nmedical care of religious brother in a
chronic vegetative state).

Massachusetts | aw and nedi cal practice have adapted to
the diversity of shared decisionmaking nodels found in
nodern American comrunities. Plaintiffs already have access
to all the necessary legal tools to insure their ability to
care for their loved ones in times of medical energency and
disability. There sinmply is no basis for this Court to
conclude that marriage |icenses nust be issued in order for
sanme-sex partners to obtain quality nmedical care for those
t hey | ove.

2. RIGHTS RELATED TO DI SPCOSI TI ON OF A DECEDENT’ S BODY

G VE PRRORITY TO SPOUSE AND FAM LY ONLY ABSENT ANY
DI RECTI ON FROM THE DECEDENT.

Simlar to the default rule in nedical decisionnmaking,
Massachusetts |aw presunes that people want their spouses
or famly nmenbers nmaking decisions about how to di spose of
their bodies upon death. GL. c. 38 813. However, sinilar
to the default rule of nedical decisionmaking, plaintiffs
are free to prepare witten instructions that specify that
their partners are to meke all decisions regarding the
di sposition of their remains, and Massachusetts law wll
enforce those instructions, rather than the enploying the

default rule. E.g. Stackhouse v. Todisco, 370 Mass. 860




860 (1976). This has been the |law of Massachusetts for
alnost three-quarters of a century, and has served its

citizens well. Sheehan v. Comercial Travelers Mit. Acc.

Assn. of Anerica, 283 Mass. 543, 553 (1933).

B. PRI VATE ORDERI NG PROVI DES PLAI NTI FFS AMPLE OPPORTUNI TY
TO ARRANGE THEIR ECONOM C AFFAIRS TO THEI R GREATEST
ADVANTAGE

Just as the law provides plaintiffs the opportunity to
authorize others to make healthcare decisions on their
behalf and to direct the disposition of their bodies upon
their deaths, Massachusetts |aw gives effect to agreenents
regarding the accunul ation of property or other financial

arrangenments. WIcox v. Trautz, 427 Mass. 326, 332 (1998).

1. DI FFERI NG FORMS OF QCONCURRENT OWNERSHI P OF PROPERTY
PROVI DE DI FFERI NG ADVANTAGES AND DI SADVANTAGES.

Plaintiffs have the ability to craft their |ega
obligations to fit their individual circunstances. For
couples desiring to share inconme and property ownership,
Massachusetts |aw recognizes joint tenancy with rights of
survivorship and inter vivos gifts. GL. c. 184 § 7. Joint
tenants enjoy rights to the whole of the property during
their lifetime, and at the death of one joint tenant, the
ot her takes the whole estate, not by descent as the heir at

law of the other, but as the sole surviving tenant.



Attorney CGeneral ex rel. Treasurer and Receiver General v.

Clark, 222 Mass. 291 (1915).

For those couples who want shared ownership of
property during their lifetine, but want to control the
di sposition of the property upon their death, Massachusetts
| aw recogni zes tenancy in comon. See GL. c. 184 § 7.
This form of ownership may best suit those couples where
one partner has inherited a substantial amount of property
and wants that property to pass to blood relatives or where
a partner has children froma prior marriage that he or she
wants to receive the property. Tenants in common have no
survivorship rights; at death the interest of a tenant
descends to his or her heirs or passes under the terns of

the tenant’s will. West v. First Agr. Bank 382 Mass. 534,

537 (1981).

Creditors may |evy upon property held in joint tenancy
and tenancy in conmmon for up to the ampbunt of the interest
of the debtor owner. See G L. c. 236 812 (levy upon |and
held jointly or in conmon).

Tenancy by the entirety is not available to unmarried
couples, but this form of ownership has few advantages that
can not be achieved through the use of joint tenancy wth
rights of survivorship and honmestead protection. Subj ect

to statutory protection of the famly’'s principle residence



and the non-debtor spouse’s survivorship rights, either
spouse nmmy convey or encunber his or her interest in

property held as tenants by the entirety. Coraccio V.

Lowel|l Five Cents Sav. Bank, 415 Mass. 145, 151-22 (1993).

See also G L. c. 209 81.

Dependi ng upon the particul ar circunmstances of each of
the plaintiff couples, Massachusetts Jlaw allows the
plaintiffs to create econom ¢ dependence or independence as
best suits their famly history and individual desires.
Plaintiffs can accunulate and hold property jointly or
separately, can acquire or extend credit to each other or
with others, and order their economc affairs in the way
that is nost suitable for their short-term and |ong-term
goal s. It is not necessary for this court to order the
i ssuance of marriage licenses to sane-sex couples to allow
plaintiffs to the exercise the freedom they already have in
ordering their economc affairs.

2. CURRENT ESTATE PLANNI NG TOOLS ALLOW PLAI NTI FFS TO
DI SPCSE OF PROPERTY AND CARE FOR LOVED ONES

As in alnost all other areas of |aw, Massachusetts |aw
governing the disposition of decedents’ estates favors
those who provide specific instructions regarding their
desires. See GL. c. 191 §8 1 (recognizing authority of

adults to dispose of property by will). Plaintiffs, 1like



other adult citizens, may direct that, upon their death,
all property go to their partners or other |oved ones.
Failure to do so results in the property being disposed of
in accordance with a statutory plan of distribution. G L.
c. 191 c. 88 2-3. The statutory plan of distribution rarely
mrrors any individual’s expectations or desires. See

Frances H. Foster, The Fam |y Paradigm of Inheritance Law,

80 N.C. L. Rev. 199, 263 (2001).

The legislature is the proper branch to consider
Plaintiffs concerns that those residing with a decedent at
the tinme of his or her death are nore properly situated to
adm ni ster his or her estate in accordance with the w shes
of the decendent, and are nore likely to be the objects of
t he decedent’s affection and intended beneficiaries of his
or her estate. The availability of sinple estate planning
mechanisns like wills and trusts evidence the ease wth
whi ch Plaintiffs can or der their affairs under
Massachusetts | aw.

3. PLAINTIFFS ARE UNLIKELY TO BE DI SADVANTACED BY
APPLI CATI ON OF CURRENT FEDERAL TAX LAWS

The Boston Bar concedes that “[b]ecause of the Defense
of Marriage Act (DOVA) and the separate federal tax regine,
all owi ng sanme-sex couples to marry under sate law will not

i mredi ately change federal tax |aws. Boston Bar brief at

10



23-24. Notwithstanding this concession, amci suggest that
plaintiffs are denied the convenience and possible tax-
savi ngs enjoyed by married couples. In the area of incone
taxation, this suggestion ignores the “marriage penalty”
i nposed on couples, simlar to plaintiffs, conprised of two
wage-earners, with reasonably simlar incones. 1In the area
of estate taxes, the Boston Bar ignores the current ability
of every individual to transfer up to $1 mllion dollars
t ax-free.
A. AS TWO WAGE- EARNER COUPLES, PLAI NTIFFS LI KELY
PAY LESS FEDERAL | NCOVE TAX CURRENTLY THAN THEY
WULD |F THEIR UNITONS WERE DEEMED TO BE
MARRI AGES.

All of the Plaintiffs are enployed fulltinme. Three of
the seven share the same profession. Maur een Brodoof and
Ell en Wade are | awers. Gary Chal ners and R chard Linnel
are teachers. Goria Bailey and Linda Davies are
psychot herapi sts. Married couples with only one wage earner
enjoy a federal inconme tax “marriage benefit” because they
pay |l ess federal incone tax jointly than they would if they
were to pay separately as if they were single. Couples
conprised of tw wage earners suffer the “marriage
penalty,” paying nore taxes when nmarried than they would if

payi ng separately as individuals. MV. Lee Badgett and Josh

A. &oldfoot, For Richer, For Poorer: The Freedom to Marry

11



Debat e, 1 ANGLES 3 ( May, 1996) avai |l abl e at
<http://wwv i gl ss. org/ pubs/angl es/angels_1-2_pl. htm >,
Plaintiffs in this case, |ike nbst sane-sex couples,
are likely to incur greater federal incone tax liability if
they were to be recognized as narried. Al  experts
testifying before the Hawaii Commi ssion  of Sexual
Oientation and the Law confirnmed this conclusion. “Unless
data show that nost or all sanme-sex couples have greatly
unequal inconme, Dr. Chali, Professor Roth and Dr. La Croix
agree that there is no reason to assunme a general [federal
inconme] tax benefit from marriage.” State of Hawaii

Commi ssion on Sexual Orientation and the Law, Report on the

Conmm ssi on on Sexual Orientation and t he Law, at

<http://ww. state. hi.us/lrb/rpts95/sol/cpt5a. htm >.
Simlarly, even if plaintiffs were recognized as
married for purposes of Social Security law, it is unlikely
to be to their benefit. Soci al security provides spousal
benefits when a wage earner retires and his or her spouse
is not eligible to receive better benefits based on his or
her own work record. See 20 C F.R 8 404.345-.346 (1999)
(requiring a spousal relationship as prescribed by state
law to be eligible for benefits). The Social Security
retirement and disability benefits of a wage earner are

avai l abl e under certain circunstances to a spouse, child,

12



or parent. See id. 8 8§ 404.330, 404.345-.346 (regarding
benefits for spouses); 8 404.350 and 8 360-365 (regarding
benefits for children); 8 404.370 and 8§ 404.374 (regarding
benefits for parents). However, in a two wage-earner
famly, typically each spouse wll be better served by
receiving the benefits related to his or her individual
work history. Based upon the limted research avail able,
same-sex couples likely to marry will continue to pursue
two careers. “In some ways, narriage provides incentives
for couples to form nore traditional kinds of households
that will get the [federal inconme tax] marriage benefit.
But studies show that even if they legally marry, sane
gender couples are not likely to adopt that traditional
form often expressing a strong belief that both nenbers of
the couple should work outside the hone. “MV. Lee Badgett

and Josh A ol dfoot, For Richer, For Poorer: The Freedom

to Marry Debate, 1 ANGES 3 (May, 1996) available at

<http://wwv.iglss.org/pubs/angl es/angels _1-2 pl. htm >.

Therefore even if plaintiffs were recognized as married
under both Massachusetts and federal law, they will receive
no spousal benefits from Soci al Security upon the
retirement of one or the other partner, and wll, nore

likely than not, pay increased federal incone taxes.

13



B. PLAI NTI FFS ARE UNLI KELY TO PAY ANY FEDERAL ESTATE
TAX.

The application of |aws governing federal estate taxes
to sane-sex couples presents a nore conplex issue
Currently federal law allows all United States citizens at
their death to pass an unlimted anmount of property to
their spouses tax-free through a marital deduction, and $1
mllion dollars tax-free to anyone through a wunified

credit. | nternal Revenue Service, Introduction to Estate

and G ft Taxes, Publication 950 (rev. June 1998) avail able

at
WWW. i r's. gov/ busi nesses/ di spl ay/ 0, ,i 1¥8D2%26generi cl d¥3D1290
9,00. htm .

The wunified credit (anount that can be transferred
tax-free to anyone) increases to $1.5 million in 2004, $2
mllion in 2006, and $3 million in 2009. |1d. The unlinited
marital deduction allows married couples to shelter anounts
over the unified credit by transferring the excess to the
surviving spouse, and thus delay paynent of any federal
estate taxes wuntil the death of the surviving spouse.
Shoul d the surviving spouse die, |eaving assets valued in
an anount less than the unified credit at the tinme of his
or her death, the entire estate of both spouse wll have

passed tax-free.

14



For those individuals whose estates are subject to
federal estate tax, depending on the year of death, the
maxi mum tax rate ranges from 50% this year to 45% in 2007.

| nt ernal Revenue Service, 2002 Changes |ncreased Estate Tax

Appl i cabl e Excl usi on Anmount , avai | abl e at

www. i rs. gov/ formnmspubs/di splay/0,,i1=50&generi cl d=79375, 00. h
tm . G ven the sizable anpbunt of property that can pass
tax-free, nobst estates are not subject to federal estate
t ax. In fact, in 1996, when the unified credit was still
only $600,000, estate tax returns were filed with the IRS

in less than 2% of all decedents’ estates. I|IRS Statistics

of Income Bulletin, Spring 2001, Publication 1136, Table 17

avai | abl e at www. i rs. gov/ pub/irs-soi/96es17yd. x| s.
Assuming a generous estimate of the honpbsexual popul ation
(599, and assum ng one-quarter of that population would
marry (1.25%?2 half of the quarter (.625% would be eligible
for the unlimted nmarital deduction at the time of their
deat hs, and assumng a 2% filing rate instead of sonething

| oner due to the increase of the unified credit,?® extending

2 This figure is drawn fromM V. Lee Badgett, The Fiscal
| npact on the State of Vernont of All ow ng Same- Sex Coupl es
to Marry at 2 (Oct. 1998) avail able at ww. iglss.org.

In 1987, the nost recent year in which the unified credit
was raised, |less than one percent of all adults dying in
that year had taxable estates. |RS Statistics of Incone
Bul letin, Spring 2001, Publication 1136, Table 17 avail able
at www. irs.gov/pub/irs-soi/96esl7yd. x|l s
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the marital deduction to sane-sex partners would benefit
less than two one-thousandths of one percent of all
Anmericans. Only a small percentage of those ultra-rich
Americans would die residents of Mssachusetts. For these
i ndividuals, the savings could be substantial, but this
hardly seenms a conpelling injustice warranting the radical
step of usurping the legislative function of defining those
eligible for marri age.

4. THERE |'S LI TTLE EVI DENCE THAT MANY SAME-SEX COUPLES
ARE DEPRI VED OF EVMPLOYEE- RELATED BENEFI TS.

Many same-sex couples also are unlikely to receive any
econom c benefit from the availability of enployer-
sponsored i nsurance prograns that allow enpl oyees to enroll
their husbands or wives for a fee. If both partners are
enpl oyed by enployers providing insurance benefits, it is
rarely economcally advantageous for one or the other to
enroll as a beneficiary under the plan sponsored by the
spouse’s enployer. Studies of the enrollnment rates of
corporations extending benefits to sane-sex partners, have
found that enrollnent increases to be in the range of one

to two percent on average. Costs of Donestic Partner

Benefits, Human Ri ghts Canpaign Foundation, available at
www. hr c. or g/ wor knet . dp/ dp-cost.asp (last visited Dec. 17,

2002) .
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Simlarly, plaintiffs in simlar litigation in Hawaii
claimed a pressing need for recognition of same-sex
marriage to insure availability of benefits. Baehr v.
Lewi n, 852 P.2d 44,59 (Haw. 1993). Based in part upon these
claims, prior to the inplenentation of Hawaii’s statute
creating the legal status of “reciprocal beneficiaries” for
couples unable to marry in July 1997, the Hawaii Depart nent
of Health had estimated that "as nmany as 20,000 to 30,000

peopl e mght sign up." See Susan Essoyan, Hawaii Finds Sl ow

Response to Donestic Partners Law, Dallas Mrning News,

Dec. 28, 1997, at 5A, available at 1997 W. 16187525. But by
Decenmber 10 of that year, "just 296 couples" had
registered. 1d. Since then, the nunber has increased only

nodestly, to 435 as of April 27, 1999. See Auditor: Cost of

Reci procal Beneficiaries Benefits Mnor, AP, Apr. 28, 1999,

available in W.,, Allnewsplus file.

No statistics are avail able regarding what percentage
of this group were previously uninsured, or what savings
were achieved by enrollnment in the partner’s benefit
program Again, while insuring a previously wuninsured
partner is of substantial benefit to the individuals
I npact ed, the overall benefits to individuals from
recogni zing sane-sex partners for enploynent rel at ed

i nsurance benefits appears to be de mnims. Interestingly,

17



there appears to be no published information on the
experience of conpanies extending benefits to same-sex
partners regarding the incidence of <clains or the costs
related to the insurance conpared to the incidence of
clains and costs related to coverage of husbands or w ves.
The joinder of heal t hcare insurance, retirement
benefits, and ot her I mport ant fi nanci al assets to
enpl oynent status is an issue of grave concern and
legitimately diverse political opinion. Yet, as this court

recogni zed in Connors v. City of Boston, 430 Mass. 31, 42-

43 (1999), *“Adjustnents to [] new social and economc
realities rmust comne from the Legislature ”
Intervention by this court into this conplex issue, in the
guise of protecting or strengthening marriage, is both
i nprudent and unwarr ant ed.
C METHODS OF PRIVATE ORDERING PROM SE  GREATER
| NTERSTATE RECOGNI TION THAN | SSUANCE OF MARRI AGE
LI CENSES TO SAME- SEX COUPLES.

Notwi thstanding a forty-year canpaign by honosexual
activists, no Anerican state or federal |egislature has
ever recognized sanme-sex unions as narriages. Nor has any
federal court. Wien courts in Hawaii and Al aska found a
right to sane-sex nmarriage in their states’ constitutions,

the people pronptly anended the constitutions. See Baehr

v. Lewin, 852 P.2d 44 (Haw. 1993)(equal protection clause

18



requires state show conpelling interest in restricting
marriage to one nman and one woman)(outconme reversed by
passage of Haw. Const. Art. |, sec. 23, “The |l egislature
shall have the power to reserve marriage to opposite-sex
couples.” (added after passage in general election Nov. 3,
1998) avail able at ww. hawaii.gov/I|rb/con/condoc. htm)) and

Brause v. Bureau of Vital Statistics, 1998 W. 88743 (Al aska

Super. Ct. Feb. 27, 1998)(state constitutional right of
privacy requires recognition of sanme-sex narriage)(outcone
reversed by Al aska Const., Art. |, sec. 25, “To be valid or
recognized in this State, a nmarriage nmay exist only between
one nman and one wonman”(added after passage in general
el ection Nov. 3, 1998) avai |l abl e at
http://ww. gov. state. ak. us/|tgov/akcon/table.htm)).

Only in Vernont after the state suprenme court found
that state’s constitution required recognition of sane-sex
unions, were citizens denied the opportunity to express
their opinion by a state-wide vote. Cary Gol dberg, Vernont

Senate Votes for Gay Civil Unions, New YorK TIMES A12 (April

11, 2000). “No opinion polls run by a neutral organization
has asked specifically whether Vernonters support civil
uni ons, but the vast nmgjority of towns that discussed the
issue in town neetings last nonth opposed the idea, and

past polls show that a mpjority although a shrinking one,
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opposed gay marriage.” |1d. Instead, the state |legislature
enacted a law authorizing civil unions for couples legally
unable to marry, granting all the privileges and
obligations of marriage. 18 Vt. Stat. Ann. 81201 et seq.
Reacti ons across the country were swift and unani nous.
Thirty-six states have passed |egislation establishing that
they will not recognize same-sex unions as marriages. Ala.
Code § 30-1-19 (2002); Alaska Const. art. |, &8 25; Aiz.
Rev. Stat. Ann. § 25-101 (West 2000); Ark. Code Ann. § 9
11-107 (2002); Ark. Code Ann. § 9 11-109 (2002); Ark. Code
Ann. § 9-11-208 (2002); Cal. Fam Code & 308.5 (West 2002);
Colo. Rev. Stat. § 14-2-104 (2002); Del. Code Ann. tit. 183,
§ 101 (2001); Fla Stat. Ann. 8§ 741.212 (West 2000); Ga.
Code 19-3-3.1 (2002); Haw. Rev. Stat. § 572-3 (1999); Haw.
Const. art. |, 8 23; ldaho Code 8§ 32-209 (2002); 750 I11I.
Conp. Stat. Ann. § 5/212 (West 2000); Ind. Code § 31-11-
1-1 (2002); la. St. 595.2 (2002); Kan. Stat. Ann. § 23-101
(1999); Ky. Rev. Stat. Ann. 88 402.040, 404.045 (Mchie
2002); La. Cv. C art. 89 (Wst 2000), anmended by 1999 La.
Act of July 2, 1999, No. 890 § 1; Me. Rev. Stat. Ann. tit.
19-A, 8 701 (West 2002); Mch. Conp. Laws Ann. § 551.1
(West 2000); Mch. Conp. Laws Ann. 8 551.271 (West 2000);
Mnn. Stat. Ann. 8§ 517.01; Mss. Code Ann. § 93-1-1; M.

Rev. Stat. § 451.022 (West 2002): Mnt. Code Ann. § 40-1-
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401 (2002); Neb. Const. art. 1, 8§ 29; Nev. Question 2
(approved Nov. 5, 2002); (N.C. Gen. Stat. 8§ 51-1.2 (West
2000); N.D. Cent. Code 8§ 14-03-01 (2001); 43 la. St. Ann.
§ 3.1 (West 2000); Pa. Consol. Stat.Ann. § 1704 (\West
2000); S.C. Code Ann. 8 20-1-15 (West 2000); S.D. Cod.
Laws § 25-1-1 (2002); Tenn. Code Ann. 8 36-3-113 (2002)
Utah Code Ann. § 30-1-4 (2002); Va. Code 8§ 20-45.2 (West
2000); Wash. Rev. Code Ann. § 26.04.020 (West 2000); W Va.
Code § 48-2-603 (2002).

Simlarly, when presented with the question of whether
to recognize rights arising from Vernont civil unions, the

courts of other states have said no. Rosengarten v. Downes,

802 A.2d 170 (Conn. App. 2002) and Burns v. Burns, 253

Ga. App. 600 (2002).
In contrast, a substantial nunber of courts routinely
recogni ze contracts and wills executed in other states. See

generally WIlliam A Reppy, Jr., Choice of Law Problens

Arising Wien Unnarried Cohabitants Change Domicile, 55 SMJ

L.Rev. 273 (2002) and Annotation, Conflict of Laws

Respecting WIlls as Affected by Statute of Forum Providing

for WIIl Executed in Accordance with Law of Another State,

169 A L.R 554. Continuing this <court’s practice of
recogni zing and encouraging the developnent of private

agreenents regarding unmarried couples is the nost certain
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way to insure the achievenent and protection of the
plaintiffs’ desires and expectations.
CONCLUSI ON
Massachusetts law currently recognizes and facilitates
great personal I|iberty in the private ordering of the
i ndividual affairs of the plaintiffs. To the extent
plaintiffs seek to develop legally enforceable economc
i nt er dependence, obl i gations  of nmut ual support, and
authority to <care and provide for those they |Iove,
Massachusetts law allows them to do so. This case
establi shes no need and no constitutional warrant for this
court to usurp the legislative function of defining the

criteria for marriage licenses in this state.

Respectfully subm tted,

Luke Stanton, BBO#
The Lawyers Buil di ng
24 Lexington Street
Wal t ham Mass. 02452

Counsel for Am cus
Free Market Foundati on
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