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Respondent State of Arizona hereby objects to the length of the amicus
brief that amicus curiae the Arizona Civil Liberties Union (ACLU) filed on
March 31, 2004. Although the Arizona Rules of Civil Appellate Procedure
(ARCAP) do not specifically address the filing of amicus documents in this Court
at the petition for review stage, the State is aware that the Court permits such
documents to be filed. The State therefore does not object to the ACLU’s filing
of an amicus petition for review. The State questions, however, whether an
amicus should be permitted to file a twenty-four page brief at this stage of the
case when the parties are limited to filing twelve-page petitions or responses. See
ARCAP 23(c). The State believes that this question is especially pertinent in this
case because the ACLU filed an amicus brief in the court of appeals that simply
asked the court to decline to accept special action jurisdiction so that the issues
presented could be better developed in the trial court. The ACLU did not in the
alternative present the court of appeals with any of the information that it now
presents to this Court in support of granting review and reversing the court of
appeals’ determination.

The ARCAP do not clearly establish page limits for amicus documents
filed in this Court. Rule 23(k) simply provides that the Court “may permit

participation by amicus curiae as provided for in Rule 16 of these rules.” While
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ARCAP 16(b) addresses the time limits for filing amicus briefs atter the Court
has granted a petition for review, it does not specifically address the page limits
that apply to such briefs or to amicus filings at the petition for review stage. Rule
16(a) provides that amicus briefs are limited to 12,000 words if written in
proportionately spaced typeface and to 35 pages if written in monospaced
typeface. In contrast, ARCAP 14(b) limits the principal briefs of the parties in
the court of appeals to 14,000 words if written in proportionately spaced typeface
and to 40 pages if written in monospaced typeface. Rule 16(a) therefore appears
to establish the principle that at least in the court of appeals, amicus curiae are not
permitted to file briefs that are longer than the principal briefs that the parties can
file. (The Federal Rules of Appellate Procedure [FRAP] embody a similar
principle and limit amicus briefs to “no more than one-half the maximum length
authorized by these rules for a party’s principal brief” absent the Court’s
permission. FRAP 29(d).)

Because the rules do not address page limits, the State asks that the Court
clarify whether an amicus curiae may file an amicus petition for review that
exceeds the page limits that govern the parties’ petitions for review or responses.
If the Court determines that an amicus curiae is not permitted to do so, the State

requests that the Court strike the ACLU’s brief and permit the ACLU to file a



petition that does not exceed twelve pages.
Respectfully submitted this 1st day of April, 2004.

Terry Goddard
Attorney General

Kathleen P. Sweeney K
Assistant Attorney General
Attorneys for State of Arizona
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Original and four copies of the foregoing
filed this Ist day of April. 2004 with:

Arizona Supreme Court
1501 West Washington
Phoenix, Arizona 85007

Copies of the foregoing mailed
this 1st day of April, 2004, to:

Michael S. Ryan

Kent & Ryan, P.L.C.

45 W. Jefferson, Suite 220
Luhrs Tower

Phoenix, Az. 85003
(Attorney for Petitioners)

Michael K. Jeanes, Clerk
Attention: Cari Gerchick
Maricopa County Superior Court
201 W. Jefferson

Phoenix, Az. 85003

Benjamin W. Bull

Gary S. McCaleb

Joshua W. Carden

Alliance Defense Fund Law Center

15333 N. Pima Road, Suite 165

Scottsdale, Az. 85260

(Attorneys for Amicus Curiae Senator Mark Anderson)



Angela L. Polizzi

The Arizona Civil Liberties Union
77 E. Columbus, Suite 205
Phoenix, Az. 85012

(Amicus Curiae).,
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